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LECTURE I 


INTRODUCTION 


ORIGIN AND GROWTH OF THE CONCEPT 
OF PARTNERSHIP 


Partnership is the union of two or 
more persons for the purpose of carrying on a joint 
business and for participating in its profits. This 
collective existence is intended to form units of busi- 
negs-organisation in a complex society where no consi- 
derable volume of business could be transacted by a 
single individual without the help of associates engaging 
themselves in the business for the purpose of earning 
profits and sharing therein. Even in primitive societies 
traces of partnership are found. 


In early times, liquid money was 
scarce, all partnerships therefore consisted in the 
combination of skilled and unskilled labour and some- 
times combination of property and labour with a view 
to the earning of profits So ‘combination of labour’! 
entered into the concept of partnership at the outset. 
In early societies, one person had land, another plough 
and seed-grains and both supplied labour, and the 
crops when harvested used to be divided between the 
two in equal shares or in other ratios. Again, one man 
had a bullock and a plough and another had a bullock 
only. They ploughed the lands of both by using two 
bullocks together for the plough. We find again that 
the partners used to contribute moncy, property, skill 
or labour, and they divided the profits amongst them. 
This division of profits was the mark of partnership. 
Thus from the earliest times people conceived that 
profit-earning was an essential element of it. 


Reference to partnership is to be found 
even in the ancient Codes all over the world. In India 
the earliest Code is the Institutes of Manu. In its 
eighth chapter, it deals with the law on eighteen distinct 
subjects, one of which is Sambhuya Samutthana ; for 
that is the Indian term for partnership. Even earlier, 
in the Rigveda, there is elaborate provision for division 
of the different parts of a sacrificial animal among the 
different priests. In Manu positive rules are laid down 
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for division of Dakshina (fees for the priests) and other 
perquisites in certain proportion amongst the head- 
priest and the puisne- priests. 


: There is no special reference to part- 
nership in agriculture in Manu!, but elaborate refe- 
rences to such partnerships are found in later Smritis’. 
Joint operations’ are referred to as signs of partner- 
ship by Manu and shares to be received by the partners 
are not equal but varies with the importance of 
function. More stress is laid upon contribution in 
wou and allotment of shares depended on the quality 
of work. 


Elaborate references to partnership 
in agriculture are found in Yagnavalkya* and there are 
rules in it specially referring to partnership amongst 
traders, priests and agriculturists. The co-partners in 
business are to share in profits as well as in losses. 
But their shares are determined by the quantity of 
goods or the quality and amount of labour they 
respectively contribute to the partnership. Partners 
are forbidden to commit fraud upon co-partners. If 
one of the partners is unable to contribute his quota 
of labour, he should get it done by a substitute at his 
own expense. In times of insecurity if one of the part- 
ners protects partnership property he is to get 1/10th of 
the same as his reward. If loss oceurs through negligence 
or default of a partner he is to indemnify the others for 
the loss so caused. Partners are to combine their goods, 
labour and skill and engage in trade or similar pursuits 
for gain and to share profits as well as losses. 


In Brihaspati partnership among culti- 
vators, goldsmiths, artists, traders, money-lenders, 
priests, builders, diggers, musicians, soldiers, leather- 
manufacturers, tanners ete. are specially referred to. 
Brihaspati enjoins choice of partners from the people 
of noble parentage, clever, active, intelligent and 
experienced and skilled in revenue and expenditure, 
familiar in the use of coins, honest and enterprising 
and he also enjoins not to enter into partnership with 
the lazy and the incompetent and also with the poor, 
the unfortunate and the sick’. Partnership is dissolved 
by the death of a partner’. 


But as regards the relation between 
partners Brihaspatt and Narada make some further 








(1) Manu Ch. VIII, 8, 210 & 211. 

(2) Sacred Books of the East by Max Muller. 

(3) Yagnavalkya Ch. II, 268; Brihaspati Ch. XI, 21 ; Narada 
by Julius Jolly. 

(4) Yagnavalkya Ch. II. 268. 

(5) Sacred Books of the East. 
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development}. They insist on joint labour and contri- 
bution to the common stock and defraying charges and 
expenses of partnership at joint cost and prescribe 
division of profits proportionate to the contribution of 
both capital and labour. Partners are to share both in 
profits and losses. “Agency of partners” within the 
meaning of contract of partnership is recognised?. 


In Narada it is specifically provided 
for that the freight charges for keeping valuables, for 
toils, food cte. should be paid for by each of the several 
partners in aceordance with the terms of their agree- 
ment’. In other respects they merely restate and 
exemplify the law as given in Yagnavalkya. Agrec- 
ments between partners are enforceable by imposition 
of fines. 


In Manu and Yagnavalkya there is no 
special referencc to agreements between partners in the 
prakaranas which deal with partnership. Agreements 
there are often indicated by the generie name ‘Satyam’ 
or ‘agreements’ and ‘undertakings’ which were held to 
be sacred and inviolable in all cases. 
appear clearly whether the parties were at liberty to 
accept a share in the profits and losses different from 
the share capital contributed. 


Thus we find that necessity of agree- 
ment remains in the background and a clear line of 
demarcation comes to view when we compare the Hindu 
Law of joint-property and partition with that of part- 
nership. But partnership has been distinguished from 
eo-ownership. ‘several persons are co-owners of a 
property but that will not make them eoepartners of 
it though they divide the usufruct there of among 
themselves. The Hindu jurists early realised the 
distinction? They also realised that co-ownership 
may come through birth, inheritanee and joint acquisi- 
tion, that is to say, by status, but partnership only by 
carrying on a joint trade and business and in such cases 
there should be some agreement, express or implied. 
Thus co-owners of a property are not co-partners unless 
it was acquired or used for the purposes of business‘. 
There should be some sort of business i.e. ingenious 
application of labour with a view to profit. So, without 
labour or skill there could not be any business. But 





(1) Hindu Iaw and Customs by Julius Jolly p. 241-244 
(Tagore Lecture). i 
Minor Law Books Part I, Narada & Brihaspati by Julius 
Jolly. 

(2) Brihaspati Ch. XIII. verse 5. 

(3) Narada 3, 7, etc, Julius Jolly, p. 124. 
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banking and moncy-lending have been treated from the 
carliest times as forms of business and when carried on 
by two or more persons as a joint business, it was 
treated as partnership. In money-lending, skill and 
labour are necessary for the earning of profits. Money 
does not earn profits without the employment of labour 
and skill. Again agriculture is a business, for labour 
and capital are expended on land by the agriculturists 
with a view to profit. 


From the Smritis it will be apparent 
that the Hindu jurists early conceived the idea that 
though sharing of the profits was a necessary incident 
of partnership, mere sharing of the profits would not 
make two or more persons partners. Thus cowherds 
used to receive a Share of the milk as well as certain 
percentage of the offspring of the animals entrusted to 
their carel. A field-labourer or ploughman, in the 
absence of an agreement to the contrary, used to receive 
a portion of the produce as his wages’. According to 
Brihaspati it was 4rd of the produce plus free board 
and lodging or 4rd without them’. But Yugnavalkya 
and Narada allowed him only a 1/10th share of the 
preduce*. From before the time of Manu, ardhika or 
ardhastri, now called burga or bhag-chas, was in vogue 
in India and bhag-chasis used to render their services 
for a moiety share of the crops>. Though these labourers 
used to get a share of the profits, they were not 
regarded as partners. 


From the above it appears clear that 
the principle underlying the modern law of partnership 
as stated in the case of Cox v. Hickman’, on which the 
English Partnership Act, 1890, was based may be 
traced to the time of Manu Samhita. 


In earlier times the question of manage- 
ment’ of business concern also entered into the concept 
of partnership although jurists used to lay more stress 
on the division of profits; but in modern times more 
emphasis is given to the profitable management of a 
business concern. In modern societies management of 
a business concern has become of greater importance 
than it was in the past. This will be apparent in the 
variation in the concept of partnership. As we exa- 
mine and review the difinitions of partnership and 
several enactments thereon in England, America, and 
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India we shall find that the trend of modern legislation 
is to facilitate and secure efficient management of all 
business concerns, for the inerease of national wealth 
and distribution of the same equitably amongst the 
individuals while in earlier times the trend of the law 
of partnership was to secure equal division of profits 
among the individuals who contributed capital or 
labour for the business, though the ratio often varied 
with the quality and quantity of labour and skill as 
well as the amount of capital subscribed. But we know 
that with the advance of society in India business 
flourished in the Buddhistie period. The Buddhistic 
culture and religion gave larg2r scope to people to 
combine together in adventures and enterprises as well 
as in more peaceful business pursuits. ‘This led to the 
rise of trade-customs. Such customs when not un- 
reasonable acquired a binding force! and led to the 
growth of a mass of equitable principles which gra- 
dually became incorporated in the law of the country. 
New laws regarding associations were formed. In the 
Jatakas of the time we find reference to guilds of 
merchants, judges of guilds and judges of guild 
quarrels. ‘Before this time no such separate judgeship 
of all the merchant guilds existed and there was this 
office ever afterwards?.’’ The laws of Manu, still in 
force, were variously adapted to the native laws, cus- 
toms and usages of the countries where Buddhism had 
its way. But on the gradual revival of Hinduism 
the jurists tried to assimilate the customs and usages 
as well as the legal norms that arose in the country 
during the prevalence of Buddhism to the old Hindu 
laws by means of interpretation of the original texts 
suited to the then conditions of society. Laws of 
India (Code of Manu variously interpreted) were car- 
ried to the Eastern Peninsula and the neighbouring 
lands and also to Nepal, Tibet, Burma, China and 
Japan. 


In this connection it may be interest- 
ing to note the idea of partnership among the ancients 
outside India. 


Before the Roman Law there are scanty 
materials from which it could be hardlyascertained 
what the conception of partnership was among the 
ancients outside India The Hammurabi Code? does 
not throw much light upon the matter. In Egypt, 
Assyria and Babylon trade and industry flourished 
no doubt near about 4000 to 2000 B.C. This appears 
from the classification of the social division during 
the Egyptian and Hittite Empires to 1000 B.C. We 
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find “the old middle class of merchants, skilled crafts- 
men and artists surviving!.’? The flourishing trade of 
the earlier period furnished opportunities for growth 
of partnership in those parts of the world traces where- 
of only survive in the social system as envisaged in 
the carly census systems in those parts of the world. 


In Assyria, Babylon, Egypt and Meso- 
potamia early traces of partnership are to be found 
in the renting of land by several persons and cultiva- 
ting the same with their joint labour and with joint 
seed-grain and dividing the profits among themselves. 
Tending of cows belonging to another and maintaining 
them and sharing the milk with the owner and bhag 
cultivation of another’s land followed in succession. 
These were the early forms of quasi-partnership. 


It is difficult to ascertain what the true 
conception of the law of partnership was in Greece. 
But in the Institutes of the Roman Law, the Roman 
jurists use the Greek equivalent of partnership. In the 
Institutes of Justinian the 25th section of Book III is 
headed De Societate and deals with partnership law 
while the Romans used the word societate or societas for 
partnership. Here too the Greek name in the Greek 
character is used, but from this it could be inferred 
that the Romans derived much of their law of partner- 
ship from the Greeks. 


The earlier form of partner was part- 
ner, pareener from Latin partionarius from partitio, 
sharing and pars, part. Hence it means voluntary 
association of two or more persons for the purpose of 
sharing in works and profits of any enterprise. 


In the Institutes of Justinian we find 
that partnership may be entered into between two or 
more persons in respect of a trade or business as a whole 
or in respect of a particular department or branch or in 
respect of a single transaction connected therewith’. In 
the absence of an agreement to the contrary, loss and 
gain are to be shared equally by all partners, The shares 
of the partners may be different in respect of loss and 
gain. One partner may undertake to share a larger part 
of the loss but a lesser part of the gain. This was valid 
according to the opinion of Servius Sulpicius’. Again, 
one partner may contribute the entire money required 
for the capital of the business ; while the other contri- 
butes service only and no money, but his services might 
be so valuable that the two might agree to share both 
the gain and the loss equally. Partners may even so 
agree that one of them will take a portion of the profits 





(1) Cambridge Ancient History Vol II, Chap IIL, p. 49. 

(2) Justinian Book III. Tit. 25. S. 1 K 

(3) Gaius Book III. 149 ; Justinian Book III. Tit 25, 2, cf. D. 
17-2-63. 
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but will not be liable to cotribute for the loss though 
the distributable profit will be determined after deduc- 
tion of total loss from the total profits of the businesst. 


A partner is also liable to indemnify his co-partners- 


for the loss caused to the joint business by his fraud, 
inattention and negligence. Partners are to conduct 
the joint business with the same degree of care as they 
are accustomed to apply to their? own personal 
affairs. But ifaman be habitually negligent he will 
not be required to show a larger’? degree of diligence 
in the affairs of partnership‘. 


Partnership is dissolved by the death 
of one of the partners*, by confiscation of the entire 
goods of one of the partners? or by insolvency of one of 
them. When Ulpian enumerates the causes of the 
dissolution of partnerships, he says, ‘Societas solvitur 
ex personis, ex rebus, ex voluntate, ex actione”. 
The partners cannot make a valid agreement to the 
effect that the partnership will continue after the death 
of one of them between his heirs and the surviving 
partners except in the case of Societas Vectigalis® but 
there could be a valid agreement under which the 
surviving partners could continue the partnership 
amongst themselves without a fresh agreement. 


If the partnership was limited to a 
single transaction or a particular object it would cease 
as soon as it was accomplished. Partnership was also 
dissolved when any one of the partners renounced 
partnership. ' 

. In Roman Law, we find that five kinds 
of partnership were recognised. 


1. Societas Universorum bonorum. It 
was partnership in all properties. 


2. Societas Universorum quae ex 
quaestu veniunt—partnership in trade or business 
merely. This branch of partnership has received the 
highest development in modern times and deserves 
larger discussion. 


8. Societas negotiationis alcijus— 
partnership in a single transaction. This class of 
partnership has come down to us and may be covered 
by the second class of partnership referred to above. 


: 4, Societas Vectigalis or partnership 
in farming the revenue. This is an archaic form of 
partnership and is almost unknown in modern times. 





(1) Gains III, 150 ; Justinian Book III, Tit. 25, 3. 
(2) Cragg v. Ford (1842) IV. & C. 280. 

(3) Sasthi v. Man Govidda 1919 Pat 419 at p. 422. 
(4) Justinian, Book III, Tit 25, 9. 

(5) Gaius III, 151 ; Justinian Book III, Tit. 25, 5. 
(6) Justinian Book III. Tit 25, 8 and 9. 

(7) `D. XVII 2, 63, 10. 

(8) Justinian III, Tit. 25, 5. 
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5. Societas rei unius or partnership in 
relation to a single thing, e.g. joint ownership of a 
horse, or a building by agreement. But in modern 
times joint-ownership or a property or thing does not 
constitute partnership unless it is used for a business?. 


Another form of partnership was known 
among the Romans. It was ealled Leonina societas 
where one partner bore all the losses but took no share 
of profits. Such partnerships were invalid in law then 
and it is unknown in modern jurisprudence and will be 
nudum pactum without consideration and hence invalid 
under the modern law as well. 


Let us now see the nature of Societas 
or partnership “Societas is a contract whereby two 
or more persons bind themselves to the mutual perfor- 
mance of certain acts with a view to a common purpose, 
as where they bind themselves to carry on a business 
in common (Societas negotiationis), or to keep a parti- 
cular thing (e.g. a dog) in common (Soccitas unius rei), 
or to hold their whole property in common (societas 
bonorum), or to make a journey in common. Societas 
is a bonae fidei negotium. Both parties are mutually 
bound to do not merely what they promised to do—to 
contribute the amounts they promised, to allow one 
another the promised share in the profits or the use of 
the partnership property—but they are also bound|to 
do whatever is involved in the requirement of the bona- 
fides? and every partner has the actio pro socio against 
the other partners’’. 


But it may be noted here that a mere 
agreement to make a journey in common does not in 
itself constitute a societas. It only becomes a societas 
if the parties mutually promise one another certain 
acts with a view to this particular purpose, in other 
words, if the journey is undertaken at the joint ex- 
pense’. “A partnership is formed by: means of an 
obligation. In Roman Law a Societas was merely a 
contract like any other contract ; the Socii mutually 
bind themselves to certain acts with a view to some 
common object; they bind themselves, for instance, to 
contribute certain sums of money to defray the expens- 
es of a dinner. To the outside world t.e. as against 
third parties, the societas, in Roman Law, is nothing, 
and the socius is everything. Legally speaking, the 





(1) Kay v. Johnstone (1856) 21 Beav. 536 at p. 537. See also 
Leslie v. French (1883), 23 Ch. D. 532; Leigh v. Dicken- 
son (1883), 12 Dr. B. D. 194 affirmed on appeal (1884), 
16 Dr. B. D. 60 C A ; Robinson v. Ashton (1878), L. R, 
20 Eq. 25. 

(2) Sohm’s Institutes of Roman Iaw translated by Ledlie— 
Third Edition page 406. 

(3) Sohm’s Institutes of Roman Law translated by Ledlie— 
Third Edi. p. 406. 
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societas, aS Such, can neither act nor hold property, it 
cannot (to keep to our example) buy the food for the 
dinner nor acquire ownership of it nor become liable 
for its price. All that ean only be done by the socii. 
A societas is merely a legal relationship as between the 
socii themslves, and has no existence for anybody elset.’’ 


For a true appreciation of the real 
nature of societas it is necessary for us to take note of 
societies here. “Societies are formed by means of orga- 
nisation: the individual members subordinate them- 
selves, in the manner and to the extent required by 
the objects of the society, to the common will of society, 
in order that the society as a collective body may enjoy 
capacity of action, and may also, if it obtains the re- 
quisite corporate capacity, hold property of its own’’. 
A corporation, as such, has separate property of its 
own; a societas, as such, cannot, strictly speaking, have 
separate property of its own. The rule in Roman law 
was ‘tres faciunt collegium’: in order to create a cor- 
porate body there must be at least three members; 
whereas a contract of partnership could of course be 
concluded between two persons. The rule referred to 
epitomises the whole antithesis between the two forms 
of association?’’. 


Now in comparing the Roman Law of 
partnership with those of the Laws of Manu and the 
Smritis we find that the conception of partnership as 
contained in Yagnavalkya, Brihaspati and Narada is 
similar to the conception of partnership in the Roman 
Law in respect of shares by agreement or without it in 
case of loss and gain and also in respect of indemnifi- 
cation for loss caused by negligence, default and fraud. 
But in Brihaspati and Narada the statement is more 
elaborate. 


Again in Manu and Yagnavalkya there 
is no special reference to agreements between partners 
in the prakaranas which deal with partnership, but 
these prakaranas find place in the chapters and books 
where agreements in general have heen treated of. 
Agreements are often indicated by the generic name 
‘Satyam’ or ‘agreements’ or ‘undertakings’ which 
were held to be sacred and inviolable in all cases. 
Though agreements lay at the root of all partnerships 
it does not appear clearly whether parties were at liber- 
ty to accept a share in the profits and losses different 
from the share of capital contributed. In the Roman 
Law sanctity of agreements between partners was in- 
troduced with clearness and precision. Thus in the 
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Roman Law necessity for an agreement was stated 
clearly whereas in the Smritis this idea remained at 
the background and a clear line of demarcation comes 
to view when we compare the Hindu law of joint-pro- 
perty and partition with that of partnership. 


Again societas universorum bonorum, 
a partnership in all properties, is like g coparceners 
of a joint family in India. 


Protective legislation also initiated 
by the Roman Emperors gave rise to the guilds! in 
Europe. They are like the artisan castes of India. 


The question of management of busi- 
ness concern, we have seen, also entered into the con- 
cept of partnership from before the tìme of Yagna- 
valkya?. 


We see again that both the Hindu Law 
and the Roman Law enjoin the partners to be particu- 
larly careful in the choice of co-partners. 


There are some who hold that the 
Roman Law influenced the Indian Law’. 


It is necessary for me now to say a few 
words regarding the influence of the Roman Law upon 
the jurisprudence of the other countries of the world. 
A large portion of the texts and the principles of 
Roman jurisprudence are to be found in the several 
Institutes of the Roman Law as well asin the Edict of 
Theodoric, Breviary of Alaric and in the Papiant 
Responsa or Lex Romana*. From them we find that 
Roman Law contained almost all the principles of the 
law of partnership that obtains in modern times. In 
fact, all the systems of the modern law of partnership 
are based upon the Roman Law*®. The Goths and 
Vandals who over-ran Rome amalgamated the Roman 
Law with their own usages and customs’. The French, 
German and English jurisprudence’ drew largely from 
the Roman Law and through them the Roman Law 
influenced the law of Japan, Russia, America, India, 
Australia and South Africa also’. But the policy of 
protection? of trade, industry and agriculture imitated 
by the Roman legislation, had its effect on the rise of 





(1) Gaius in Dig. XLVII, 22, 4; Lampridius, Alexander 
Severus 33. 

(2) Manu VIII, 219. 

(3) Burges, Colonial and Foreign Law, Chapter I. 

(4) Abdy and Walker, Preface to the Institutes of Justinian 
p. 6. 

(5) Burges, Colonial and Foreign Law p. 13. 

(6) Guizot, History of Civilisation in Europe. 

(7) Story on Equity Chap. XV. Art. 682. p. 291. 

(8) Burges Colonial and Foreign Law, Chap 1. 

(9) Cambridge Mediæval History vol. I. pp. 549-550. 
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the different classes of guilds all over Europe. These 
guilds arose out of “the needs of the society and the 
wish of the private persons to carry on profitable trade 
and toform unions for mutual support and social 
jntercoursel.’’ Gradually guilds of artisans and 
merchants, grocers, shoe-makers and other crafts were 
formed to give protection to the particular trade, crafts 
and industry ultimately leading to the establishment of 
a College (called. Collegia). 


In France also we find the existence of 
guilds of merchants and artisans. The artisans again 
were divided into groups called “Ministerium”? crafts. 
They found that isolated, they could not carry on 
business with profit but, when united, they could profit- 
ably carry on their crafts and trade. We know of their 
abuses also’. 


Similar groups also were formed in 
Germany under the denomination ‘Patriciat’. - 


In Austria, Hungry, Prussia, West- 
phalia, Switzerland and England guilds and eorpora- 


tions were found to exist but they gradually dis- 


appeared between 1807 to 1872°. 


In England, they assumed the name of 
Trade Protection Societies before and they appear now 
under the appellation of “Chamber of Commerce” and 
“Associated Chambers of Commerce’? formed at the 
suggestion of the Board of Trade*. 


It has been necessary to say the above 
few words regarding the influence of the guilds in 
Europe because of the birth, growth and influence of 
the Law Merchant which subsequently became a part 
of the common Law of England after having retained 
certain distinct special features (e.g. the power of 
borrowing by a partner and dealing in negotiable 
instruments) deduced from the customs and practices 
of merchants all over Europe. 


In the United Kingdom formerly Courts 
of Equity used to administer the law of partnership 
until the passing of the Judicature Act, 1873, when all 
courts were empowered to give relief in Equity as well 
as under the Common Law. But in respect of partner- 
ship cases the Courts of Equity acted upon principles 





(1) Gaius in Dig. XLVII, 22, 4. Lampridius, Alexander 
Severus, 33. 

(2) Von Sybel’s French Revolution, Vol. I., p. 13. 

(3) Brissand’s History of French Public Law and German 
Laws of June 1881, June 11, 1883, July 6, 1884 and 
Austrian Laws of March, 15, 1883. 

(4) Hutchinson and Handcock, Association for Promotion of 
Trade. p. 18. 
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recognised in the Civil Law (which meant the Roman 
law) as well as in the jurisprudence of the Continental 
nations of Europe, especially of the French and the 
Germans, who derived their laws from the Roman codes. 
Thus there is a strong line of resemblance between the 
law of partnership in England and that of the Roman 
jurisprudence with a few differences due to the necessity 
of adaptations to local conditions. 


But we know that law cannot be profit- 
ably studied apart from a study of society. Growth of 
law is dependent on the growth of society ; they are 
inter‘related. Hence security is essential for the growth 
of business. But we also know that business cannot 
stand or flourish isolated ; there should be some organi- 
sation of traders, business-men and industrialists to 
cope successively with each new problem that arises 
from time to time. Therefore as business organizations 
were necessary for the progress of trade, industries 
and commerce ete. (in India as also in the Conti- 
nent and England), it was also necessary that there 
should be some business-units to federate amongst 
themselves. But such federations, to be more or less 
permanent, must consist of individuals or business-units 
which may assume a permanent character. The creation 
by Royal Charter of the Hast India Company is an 
instance in point. In early times a Hindu joint family 
served the purpose exceedingly well. It had something 
like a corporate existence. Until partition the members 
were joint-owners of all properties belonging to the 
joint-family, no one of them could alienate or encumber 
any part of the family properties unless others joined 
or otherwise concurred thereint. But as regards the 
separate properties and self-acquisitions of the members 
they had absolute control over them?. On the death of 
a male member, all the properties of the family devolv- 
ed upon other male members by survivorship. Family 
partnerships are not dissolved by the death of one of 
the members but continue in the survivors. We find 
therefore that the Hindu joint-family has a continuing 
existence in spite of deaths in the family. In this 
respect it resembles a statutory corporation of modern 
times and was calculated to serve the self-same purpose 
from the time of the Vedas. The female members had 
a vested interest in the family properties by way ofa 
charge for their maintenance and residence in them. 
While joint, there was absolutely no distinction between 
a senior or a junior member of a family or between a 
member, who, on partition, could be entitled to a larger 
share and one who would be entitled to a very small 
share. All were equally entitled to get all necessaries 
of life from the joint common funds suitable to the 





(1) Hindu Law. 
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status of the family. Junior members could take part 
in the family-business. They owned from their birth a 
share in the family properties and the family business. 
Thus the property of the family did not belong to any 
definite individual particularly, nor did it devolve upon 
his heirs on his death, nor could he deal with it at his 
pleasure. The properties of the family were in the 
joint ownership of all the members of the family for 
the time being and could be used for their joint enjoy- 
ment but not for dissipation or immoral purposes. The 
Karta was the agent of all the members and in case of 
trading families, there could be several Kartas of several 
different businesses or several departments of the same 
business. Though in joint families the Karta could not 
borrow without legal necessity and could not bind other 
members by such borrowings, in trading families the 
Karta could borrow! for the purposes of the trade and 
bind the other members. This Hindu joint family, 
better known as Mitakshara joint family in modern 
times, served as a business-unit of the industrial and 
business organisation in India. I must say this here, 
that the requirements of modern life necessitate com- 
bination of diverse powers, a variety of acquirements 
and multiform habits of life for successful conduct of 
a business. But these elements are not often found in 
requisite degrees in the members of one family. For 
this reason growth of partnerships and corporations 
became necessary in modern times. We find that in 
early times corporate bodies could regulate their 
internal matters by their own laws, and resolutions of 
the members of partnership were binding upon them 
all’. Management of a business is an integral part of 
the concept of partnership and that involves co-ordina- 
tion of labour with the capital no less than profit- 
making and profit-sharing. Thus neither labourers nor 
capitalists could enter into a successful partnership 
unless they included one or more of them who could 
efficiently co-ordinate both labour and capital and 
manage the business and transform the capital into 
different forms and pass it through different channels 
and thereby ultimately turn things into money or 
money-equivalents again. 


Let us now turn -.our attention here 
a little ‘to see what the status of parenership was 
under the Mahommedan Law. The Koranic name for 
partnership is sherkat and the Koran approved of 
partnership between persons who could supplement and 
thereby remove the impediments of each other to the 
successful carrying on of a profitable concern. ‘Many 
people have property and are unskilled in the art of 
employing it and others again possess the skill without 





(1) 28 CW.N. 824 and Samabhai v. Someswar I.L.R. 5 Bom 38. 
(2) Manu VIII, 219. 
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having the property, hence there is a necessity for 
authorising such contracts, in order that the interests 
of the rich and the poor and of the skilful and unskilful 
may be reconciled!.’’ Here we find an endeavour towards 
individuality of partnership. Regarding the debts of 
partnership we find, “it is different where two persons 
are engaged in traffic, contributing the same amount 
of capital and being equal in all respeets, in which case 
the one partner is responsible for all acts done and for 
all debts contracted by the other. But this is not the 
case with other partnerships, in which case the creditor 
of the firm cannot claim the whole debt from any one 
of the partners severally but must come upon the whole 
collectively, or if he prefer his claims against any one 
individual partner, it must be only to the extent of his 
share’.’’ We find again “so also in the ease of partner- 
ship and joint concerns of any description where the 
surviving partners are not bound to continue in busi- 
ness with the heir of the deceased partner and vicc- 
versa, and the obligation is extinguished as well by 
civil as by natural death ; that is, contracts of partner- 
ship are not dissolved generally by the death of one of 
the contracting parties but they devolve upon the 
representatives as far as there may be assets’. Here 
too we find, though in a very archaic form, an idea of 
individuality of partnership working behind the Law. 
But it is well known that the injunctions of the Koran 
not to apply the Moslem law to non-Moslems gave a 
shock to the growth of trade and commerce and thus 
inspite of Mahomet’s sympathy for commercial transac- 
tions it really acted as a bar to a healthy development 
of the law of partnership. 


I may in this connection state very 

briefly the law of partnership as was administered in 

India during the early years of the British rule. In 

Law of partner- ` 5 
ship as admini- tered even during Moghul rule and even natives 
stered in India and foreigners residing in those places and carrying 
during the early on trade there used to be governed by the said law’. 


ee of British That “an the absence of any law or any well-cstablished 


eS 
o) Wilson's Anglo-Mahommedan Law Ch. II, p. 11. 
(2) Mr. M anaguten in his Mahommedan Law Chapter XI, 


p. 79. 

(3) Mr. Macnaghtens Mahommedan Law Ch. XII. s. 67 at 
p. è 3. 

(4) H. Cowell’s Tagore Law Lecture on the History and 


Constitution of Courts and Legislative Authorities in 
India, Lecture I., p. 9. 
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in England, ought to be borne in mind!’’. But in 1778, 
the Regulating Act was passed which “introduced an 
administration of English rules of law and equity in 
India modelled according to English fashion®.’’ Again, 
the Act of 1781 (21 Geo III, C. 79) amending the Act 
of 1773, provided that the “inhabitants of India should 
be maintained and protected in the enjoyment of all 
their ancient laws, usages, rights and privileges’’. 
Thus English law continued to be administered in the 
Presidency Towns while in Mofussil the Mahommedans 
continued to be governed by Mahommedan and the 
Hindus by Hindu Law. The subsequent Regulation 
III of 1798 directed the Civil Courts to act according 
to justice, equity and good conscience where no specific 
rule of law existed. Since then Civil Courts applied 
the principles of English law and equity when there 
was no Indian law on the subject. This state of things 
continued till the Act XV of 1866 (modelled on the 
lines of Bovill’s Act of 1865) was passed to amend 
the law of partnership. But it was repealed and its 
provisions were re-enacted in the Indian Contract Act 
TX of 1872, Chapter XI (Sections 239-266). But this 
was not a complete Code and in respect of matters on 
which this Act was silent, the Indian Courts continued 
to follow the rules of English Jurisprudence. In the 
Indian Contract Act, 1872 partnership has been defined 
as follows :—‘“Partnership is the relation which sub- 
sists between persons who have agreed to combine their 
property, labour or skill in some business and to share 
profits thereof between them. Persons, who have entered 
into partnership with one another, are called collective- 
ly a “firm”. 


Then follow five illustrations which 
may be referred to hereafter. Sections 240, 242, 243 
and 244 give examples of persons, who, like partners, 
receive shares of the profits of a bnsiness but in reality 
they are not partners. In this definition collective 
existence of the partners is recognised though perhaps 
in name merely. This Act makes every partner liable 
for all dets and obligations incurred in the usual 
course of business by any of the partners on behalf of 
the partnership, and also for damage caused to third| 
parties by the fraud or neglect of any of the partners 
in the management of the business of the firm’. 
Partners are agents of each other within the usual 
course of business*. In Section 253 Cl. (1) partnership 
property is recognised. In the same section the obli- 
gation of each partner to attend diligently to the 





(1) uae. March & Co v. Court of Wards (1872) L. R. 4. 
. C. 435. 
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3) SS. 249 and 250 I. C. A. 
(4) S. 258 I. C A. 
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business of the partnership without remuneration is 
laid down in clear terms. Each partner has a right to 
take part in the management of the partnership 
business but in case of differences of opinion decision 
of the majority is binding. Partners were also bound 
to account to the firm for the benefit derived from a 
transaction affecting the firm!, as well as for the profits 
made by them by a competing business’. Debts of 
partnerships would have precedence over separate debts 
of partners to be paid out of the assets of partnership’. 
These are some of the signs of personality bat ‘in the Con- 
tract Act partnership did not acquire the status of a jnridical| 
person. Extraordinary partnerships, such as partnerships, 
with limited liability, incorporated partnerships and joint’ 
stock companies, are referred to in S 266 of the Contract Act: 
but they are not to be governed by the ordinary law of 
partnership or the provisions of the Contract Act, bat by: 
their special laws: Tn order to understand the obligation 
which the Indian Partnership Act owes to the English 
law it is necessary to consider the law which governed 
partnership matters in England. Until the passing of 
the Judicature Act, 1873, when all courts were empower- 
ed to give relief in equity as well as under the Common 
Law partnerships used to be governed by the Common 
Law as well as by rules and decisions of the Courts of 
Equity and Common Law. The customs and practices 
of merchants obtaining all over Europe gave rise to a 
distinct and special body of rules known as the Law 
Merchant. The “Law Merchant” again became a part of 
the Common Law of England which drew largely from 
the Civil law and rules of Continental jurisprudence. 
But in respect of partnership cases the Courts of Equity 
acted upon principles recognised in the Civil law as 
well as in the jurisprudence of the Continental 
nations of Europe, especially of the French and the 
Germans, who derived their laws from the Roman 
Codes. But the first statute that was passed on the law 
of partnership in England isthe Act 28 and 29 Vict. 
C. 86 (commonly ealled the “Bovill’s Act’’). This Act 
was passed in 1865 shortly before the Indian Act XV 
of 1o66 and seven years before the passing of the 
Indian Contract Act of 1872. But the said Bovill’s 
Act was passed apparently to give effect to the decision 
in Cox v. Hickman which we have noticed above, but 
the English Act was repealed and substantially re- 
enacted by the Partnership Act, 1890, based more or 
less on the hil]drafted by Sir Frederick Pollock in 1879. 
But before the passing of these two Acts the English 
Law of Partnership was to be found in the judicial 
decisicns and text-books, It was mostly judge-made 
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law and was affected by few Acts of Parliament. It 
will not be out of place to mention here that the 
English Partnership Act, 1890, expressly provides that 
the rules of equity and of Common law applicable to 
partnership shall continue in force except so far as 
they are inconsistent with the provisions of this Act}. 
So the English decisions, except in so far as they were 
contrary to the provisions of this Act, remained 
binding. 

Before the enactment of the English 
Partnership Act, 1890, partnerships used to be treated 
as a legal entity and juridical person in Scotland ; 
and this Act confirmed the sa:ne in Section 4 but as far 
as the legal status of partnerships in England was 
concerned the position remained almost the same as 
under the Indian Contract Act ; the collective existence 
of the partners in a firm or partnership as well as the 
firm name as evidencing the same is recognised in Sec- 
tion 4. In Section 1 of the English Partnership Act 
“Partnership’’ has been defined as “the relation which 
subsists between persons carrying on a business in com- 
mon with a view to profit.’ But the relation between 
the members of any company or association (1) register- 
ed as a company under the Companies Act, 1862 or any 
other Act of Parliament for the time being in force and 
relating to the registration of joint-stock companies, or 
{2} formed or incorporated by or in pursuance of any 
other Act of Parliament or Letters Patent, or Royal 
Charter, or (3) a company engaged in working mines 
within and subject to the jurisdiction of the stanneries’’ 
is not a partnership within the meaning of that Act?. 
This definition was a distinct advancement on the defi- 
nition contained in the Indian Contraci Act which only 
referred to an agreement to combine property, labour 
or skill in some business and sharing of profits but in 
this definition the idea of carrying on and management 
of a joint “profit-earning’’ concern in common is for 
the first time stated expressly though that might have 
been in the mind of the framers of the Indian Statute. 
From an examination of this Act as a whole it will be 
quite apparent that a number of the incidents which 
attach to a judicial person were given to the English 
firms under this Act. Sections 20 and 21 refer to 
partnership property. Under section 22 ‘partnership of 
immoveable property’ is treated as personal or moveable 
and not real or heritable between partners and repre- 
sentatives of deceased partners. Under section 23 a 
writ of execution cannot issue against any partnership 
property except on a judgment against the firm. S. 24 
makes the firm liable to indemnify a partner for 
expenses properly incurred by him for the purposes of 
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the firm from his own separate funds or by incurring 
personal liabilities. It also makes the decision of the 
majority of partners prevail in the matter of manage- 
ment of the partnership business though every partner 
is entitled to take part in the management of the busi- 
ness. There are other provisions which are common 
with those in the Indian Contract Act (now repealed 
by the Indian Partnership Act, 1932). But inspite of 
this a partnership under the English Partnership Act 
lacked several of the elements of a juridical person. 


Lord Lindley in his introduction to his 
treatise on the Law of Partnership makes the following 
observation regarding the English partnership Act, 
1890—“One feature peculiar to the English Law of 
Partnership and distinguishing it from the laws of 
other European countries and of Scotland, was the 
persistency with which the firm, as distinguished from 
the partners composing it, was ignored both at law and 
in equity. This non-recognition of the firm was a defect 
in the law of partnership : and it is to be regretted 
that the Partnership Act did not go further than it 
did in the direction assimilating the English law to the 
Seotch. Had it done so, the difficulties of suing and 
being sued and of dealing with partners abroad, would 
have been greatly diminished.’’ But it is to be observed 
that this difficulty in suing and being sued was toa 
great extent mitigated by the Rules of the supreme 
Court, order XLVIII (a) under the heading ‘Action by 
and against firm earrying on business in names other 
than their own.’ 

I may state here that the Indian 
Partnership Act, 1932, has not expressly recognised the 
legal personality of an Indian partnership as the Eng- 
lish statute has done in the ease of the Scotish partner- 
ship. But certainly it has added a number of incidents 
of legal personality to an Indian firm which are not to 
be found in the Indian Contract Act. It may require 
close examination hereafter to consider how an Indian 
partnership stands under the present Act. But the 
English Partnership Act, 1890, really marks a distinet 
improvement in the law of partnership. Thoug#S, not} 
an exhaustive statement of law on the subject, it has not 
been superseded by any subsequent legislation but 
supplemented from time to time by several enactments 
to meet the requirements of the expansion of the British 
trade, industry and commerce. Thus a number of 
partnerships called extra-ordinary partnerships, were 
invested with legal personality while the ordinary 
partnerships were invested with a quasi-legal per- 
sonality. 

Here some reference is necessary to the 
Limited Partnership Act, 1907.1 It limits the maximum 
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number of partners to 10 for banking purposes and tod 
20 in other cases, out of them at least one must bea 
general partner who will remain liable for all debts and 
obligations of the firm while the liability of the others 
will be limited to their respective initial contribution, 
and even a body corporate could be a limited partner 
in such a partnership. Every limited partnership was 
made compulsorily registrable under the provisions of 
the Act. The share of a limited partner was assignable 
but the assignee was not ordinarily entitled to take 
part in the management but if he thrusts himself upon 
the management he incurs liability of the general 
partner. Then follow a number of rules for the regi- 
stration of limited partnerships which are almost 
similar to the rules contained in the Indian Partnership 
Act, 1932. But the Board of Trade was authorised ta 
make further rules regarding the conduct and regula- 
tion of Registration and matters incidental thereto. 
I may now very briefly state the several matters in 
which the Roman law of partners ip differs from the 
English Law :— 


(1) There was no limit to the number 
of partners in the Roman Law but under the English 
Law there cannot be a partnership of more than 10 
persons for banking purposes or more than 20 persons 
for other purposes unless they constitute a legal person 
by a Royal Charter, or be incorporated under an Act 
of Parliament under the English Act 1862. 


(2) In the Societas of Roman law one 
partner could generally bind another by express 
mandatum, but one partner was not regarded as the 
implied agent of others within the usual course of 
business as in the English Law. 


(3) The debts of a Societas were 
apparently joint but they are joint and several in 
Scotland. In England the estate of a deceased partner 
becomes also severally liable for payment of partner- 
ship debts subject to the payment of his separate debts. 


(4) The heres of a diceased partner 
could not succeed to the rights of the deceased even by 
express stipulation. There is no such disability in the 
English system!. 

(5) In actions between partners in 
the Roman law, the beneficium competenti ac applied, 
ie. the privilege of being condemned only in such an 
amount as the partner could pay without being reduced 
to destitution. 


(6) The “Roman partner’? had to 
observe more strictly the duties that attached to his 
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fiduciary portion. For instance, a Roman partner could 
not retire in order to cujoy alone a gain which he knew 
was awaiting him. 


; (7) There was no special tribunal to 
which matters which arose out of societas were referred 
as in Equity Courts in England. 


We now cometo the Act IX of 1932}, 
the Indian Partnership Act. 


“By a notification in the Gazette of 
India, dated the 4th March, 1930, a special committee 
of experts with Six Brojendra Lal Mitra as chairman 
was appointed to consider the draft partnership bill 
prepared by the Government and made their report in 
January 1931. The matter was referred again by the 
Legislative Assembly to a Select Committee who made 
their report on the 28rd January 1932, subject to 
minute of dissent by Mr. Har Bilas Sarda.’’ 


The Indian Partnership Act came into 
force on the 1st October, 1932, except s. 69 which came 
into force on the ist October, 1933. 


Inthe Act “partnership?’’ has been 
defined as “the relation between persons who have 
agreed to share the profits of a business carried on by 
all or any of them acting’ for all’? and “persons who 
have entered into partnership with one another are 
called individually “partners’’ and collectively a 
“firm?” and the name under which their business is 
carried on is called the “Arm? name”. 


Thus under the present Act as under 
the English Partnership Act, 1890 and the Indian 
Contract Act LX of 1872, a business is the first requisite 
of a partnership. Without a business there cannot be a 
partnership. 


In both the Indian and the English 
Act business includes every trade, occupation or 
profession. But this definition is denotative. The 
eclebrated author Alfred Marshall has defined busi- 





(1) The framers of the Act had the advantage of the experi- 
ence of the following :—(1) I. C. A. 1872; (2) E. P. A. 
1890 ; (3) The Business Names Act 1916 ; (4) The Indus- 
trial Commissions Report 1918 ; (5) The Burmese Regis- 
tration of Business Names Act 1920 and (6) The Civil 
Justice Committee Report 1925. 

(2) Pannaji v. Senaji 39 Mad. L. J. 435. 

(3) Protap Chandra v. Mollow March & Co. 3 B. L. R. AC. 
238 and Mollow v. Court of Wards 12 W. R. 58 on appeal 
to P. C.18 W. R. 384. 

(1) Seodoyal v. Joharmull 50 Cal. 549, 558. 
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ness! thus: “Business may be taken to include all 
provision for the wants of others which is made in 
expectation of payment direct or indirect from those 
who are to be benefitted. It is thus contrasted with 
the provision for our own wants which each of us 
makes for himself and with those kindly services which 
are prompted by family affection and the desire to 
promote the well-being of others.” But we have seen 
in our discussion on the Hindu Law of Partnership 
that though service may be an occupation, it will not be 
a business, when service is rendered for wages ora 
share of the profits in lieu of wages. 


The next element is the carrying on or 
management’ of the business. The English Partner- 
ship Act, 1890, requires that the business should be 
carried on by the partners in common’. So there 
should be a common management of the business. But 
under the Indian Partnership Act, 1932, all the 
partners may actually take part in the management* or 
they may delegate’ the power of management to one or 
more of the partners but in either case the management 
should be on behalf of all the partners. In both the 
Acts every partner is entitled to take’ part in the 
management of the business but he is bound to obey the 
decision of the majority in the matter of management. 
Thus there isa question of concurrence of the will of 
the partners, for, without that there will arise practical 
difficulties in the management of partnership concerns. 
There may be occasional differences of opinion on 
minor points, that will not affect co operation of the 
partners in the conduct of the business but if they 
differ on the general policy, of the business or on vital’ 
points, there could not be a general concensus of 
the partners in the conduct of the business and the 
result will be constant bickerings and consequently 
bitterness amongst the partners and litigation may 
ensue. So for an abiding partnership co-operation 
among the partners and their general concurrence on 
questions of policy are absolutely necessary. No doubt 
the decision of the majority will be binding, but the 
management cannot be in common nor can it be by 
some on behalf of all unless others acquiesce therein. 
Nor a turbulent partner could be expelled by other 


(1) The Elements of Economics of Industry, Alfred Marshall 
page 162. 

(2) Jaffer Ali v. Standard Bank 47 C. L. J. 292 P. C. 

(3) Amba Das v. Kasabai 89 I. C. 283. 

(4) Rowe v. Wood, 2 Jack. & W. 558 ; ibid Lindley p. 387 and 
Peacock v. Peacock 16 Ves. 51. 

(5) Holme v. Hammond (1872) L. R. Ex. p. 233. 

(6) Peacock v. Peacock 16 Ves. 51. 
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partners unless there was an express provision? therefor 
in the articles of partnership. For this reason both 
the Hindu Law and the Roman Law gnjoirefl the 
partners to be particularly careful in the choice of 
co-partners. 


To ensure permanent co operation there 
should be one-ness in matters of policy and unity of 
purpose and good faith’ among the partners. But as 
we know that even generally good and diligent partners 
sometimes prove fraudulent and neglectful, for such 
cases, law has provided a remedy by awarding compen- 
sation? to the partners who have suffered loss due to 
the fraud‘ and wilful negligence of their co-partners’®. 


Provision has also been made for! retirement of the 
partners from the partnership in case of honest’ differ- 
ence of opinion in the general policy of the business or 
of managent or on some important points in the 
conduct of business as well as for personal incon- 
venience’. A partner may retire with the consent of 
all the other partners, or in accordance with an express 
agreement by the partners or where the partnership 
is at will, by giving notice in writing to all other 
partners of his intention to retire. When a partner 
retires from the firm, the remaining partners may 
continue the business themselves or they may take in 
one or more new partners for proper management of 
the firm ; in either case the firm is reconstituted. It 
may therefore be necessary that the retiring | partner 
on his retirement should be exonerated and discharged 
from all or any liabilities to any third parties for acts 
of the firm done before his retirement. This can be 
made by an agreement with such third party and the 
partners of the reconstituted firm. Such a partner 
should give public notice of his retirement’ under 
S. 72 of the Indian Partnership Act and until he 
does so he continues liable to third parties for any acts 
of the reconstituted firm even after his retirement". 
Such notice may also be given by any member of the 
reconstituted firm. When a new partner is intro- 
duced into a firm he does not thereby become liable for 
any act of the firm done before he became a partner. 


(1) S. 33. I. P. A.1932 and S. 25 E. P. A. 1890; Carmichael v. 
Evans. (1904) I Ch. 486. 

(2) Green v. Howell (1910) I Ch. 495 C. A. 

(3) Robertson v. Southgate 6. Ha. 515 ; Lindley 472-473. 

(4) Campbell y. Campbell 7. Cl. and Fin. 166. 

(5) S.13 CI. (f) and S. 16 of the Partnership Act 1932; and 
SS. 29 and 30 of the Eng. Part. Act 1890. 

(e) Blisset v. Daniel 10 Hare 493 ; Law v. Law (1905) I Ch. 140. 

(7) S. 32 of I. P. Act and S. 17 (2) and (3) of the Eng. Partner- 
ship Act. 

(8) S. 32 (1) of the I. P. Act. 

(9) S. 72 of I. P. Act. 

(10) S. 32 (3) of I. P. Act. 
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Unlike the members of a limited company a partner 
must be conscious that he has great responsibilities in 
the management of the affairs of the firm of which he is 
a member. He may not only lose his capital as well as 
his profits but he might be liable to third parties for 
large sums for the acts of his partners done to carry 
on, in the usual way, business of the kind carried on 
by the firm!. This is called the implied authority’ of 
the partners which may be varied by agreement’. 
But unless such variation* by agreement be known to 
third parties, liability to them for the acts of the other 
partners within his implied authority cannot be 
avoided®. In cases of an emergency? the authority of 
the co-partner extends to all acts which a prudent man 
would do to protect his own interest. Even an 
admission or representation made by a partner will 
be evidence against the firmë and its partner if it be 
made in the ordinary’ course of business. But an 
instrument to bind the firm and its other partners 
must be done or executed by a partner in the firm 
name or in any other manner expressing or implying 
an intention to bind?!’ the firm, otherwise other partners 
will not be liable under it. Not only this—a partner 
will be liable for damage or compensation for loss or 
injuries eaused to third parties by the wrongful act 
or omission of a partner in the ordinary course of 
business or for misapplication!! of the money received 
or otherwise remaining in the custody of the firm in 
the ordinary course of business. A partner thus 
conscious of his responsibilities, must needs be vigilant 
over the affairs of the firm. There is no seope for 
lukewarmness except in a case of limited partners 
under the English Limited Partnership Act 1907. But 
the Indian Partnership Act makes provission for 
delegation of management to one or more of the 
partners. 

The Partners who do not take an active 
part in the management of the business of the firm are 
called dormant or sleeping partners ; they are also 





(1) SS. 19 & 25 of I. P. Act and S. 5 of E. P. Act. 
(2) Dewan Chand Parmanand v. Ramdas Uttam Chand 1931 
Lah 136 ; Charry v. Pohomal 50 Bom 665, 672; Moti Lal 
v. Unao Commercial Bank Ltd. 1930 P. C. 238; Smith v. 
Patrick (1910) A. C. 282. 
(3) S. 20. I. P. Act. 
a Karamali v. Vora 19 C.W.N. 337 P. C. 
5) Cragg v. Ford (1842) I Y & C. Ch. Cas. 280, 285. 
(6) Hawlayne v. Bourne 7 M. & W. 595; Exparte Chippendale 
102 R. R. 7. 
(7) S. 21 & 13 (e) Gi) of I. P. Act ; and S. 24 (2) of E. P. Act. 
(8) Steed v. Salt (1825) 3 Bing 103; Wickham v. Wickham 
3K & J 478, 491. 
(9) Brojo v. Akhoy 30 C.W.N. 255 at p. 257-8. 
(10) Emly v. Lye 15 East. 7; and S. 22 I. P. A. 
(11) SS. 26 and 27 I. P. Act, and SS. 10 and 11 of the E P. Act. 
and Devaynes v. Noble, Baring’s Case 1. Mer. 61. ù 
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sometimes known as Capitalist partners. But a sleep- 
ing partner would not sleep. Though the sleeping 
partner may not have time or energy or intelli- 
gence enough to take an active part in the conduct 
of the business of the firm, he has access to the books 
of the firm which he not only can inspect!, but also 
take copies form ; and he can examine them from time 
to time or get them examined by a competent person? 
and can also get full information? of all things 
affecting the firm and, if necessary, guide and control 
the policy and general administration of the business. 
If he finds that any of the partners has converted to 
his own use any of the partnership properties or has 
oceasioned a loss or injury to the partnership business 
by fraud or wilful* neglect, proper compensation 
may be demanded of him. If any of the partners be 
adjudicated an insolvent he ipso facto ceases to bea 
partner and unless otherwise provided for by the 
articles of partnership the firm is dissolved thereby®. 
Unlike Hindu Law regarding trading families a partner 
is not bound to take in or recognise the® heirs or legal 
representatives of a deceased partner as his co-partners 
of the firm unless there was a special’ provision therefor 
in the agreement of partnership. Even if it be 
felt necessary for the better management of the business 
to take in more partners, other partners may be taken 
but not without the consent of all the partners’. The 
Act also provides all reasonable facilities for manage- 
ment. Even a change can be made in the nature’ of 
the business with the consent of all partners!®. A part- 
ner is entitled to get himselfl! indemnified by the firm 
in respect of payments made and liabilities incurred by 
him in the ordinary and proper condust of the business!’. 
If there be any inconvinence in the proper conduct of 
the business, the original agreement may be varied!’ 
with consent of all the partners and such subsequent 
variation by consent may be express or implied by a 
course of dealing and acquiescence of all the partners 
thereinl*, Mutual rights and duties of the partners may 





(1) Bevan v. Webb (1901) 2 Ch. 59. C. A. i 

(2) Dodd v. Amalgamated Marine & Co. Union (1924) I Ch. 
116. $ 

(3) Imperial Mercantile Credit Association v. Coleman 29 
L. T. I. and Brunson v. Brunson 1925 Mad. 360. 

(4) Exparte Lelts and Steer 26. L. T. Ch. 455. 

(5) S. 42 (d) I. P. A. and S. 33 (1) E. P. Act. 

(6) Crawshey v. Maule (1818) I Swan 395. 

(7) Gillespie v. Hamilton 3 Madd 251. 

(8) S. 24 (7) of I. P. A. 

(9) King v. Chuck 17 Beav. 825. 

(10) S. 12 (c) I. P. A. 

(11) British Dominions General Ins. Co. (1915) 2. K. B. 705. 

(12) S. 13 (e) of I. P. A. and S. 24 (2) of E. P. Act. and Burdon 
v. Barkus. 8 Jur. 656. 

(13) Const v. Harris (1824) T. & R. 523. 

(14) S. 11 (1) I. P. A. and S. 19 of E. P. Act. 
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be determined and works of the business may be` 


distributed amongst them for convenient management 
by rules framed for the purpose with the concurrence 
of all the partnerst. 


For the efficient management of busi- 
ness two things are necessary, viz. capital and labour. 
Efficient management consists in co-ordination of 
capital and labour with a view to profit. But there 
must be some common stock of the firm?. This is 
contributed by all or one or more of the partners. This 
forms the initial capital of the firm. When some of 
the partners supply the initial capital of the firm and 
others do not, they may, by agreement with other 
partners, charge’ interest on the capital respectively 
subscribed by them and such interest will be payable 
out of the profits‘. If further capital’ be necessary, 
that too may be supplied by one or more of the partners 
and they will be entitled to charge interest thereon at 
the rate of 6 per cent’, p.a. even though there may be 
no express provision for payment of interest ; this 
rate may be varied by agreement’. But in the United 
Kingdom the statutory rate is 5 p.c. p.a. If the 
partners cannot supply all the capital necessary for the 
business, the balance’ may be obtained from one or more 
banks or from outside on terms that may be agreed 
upon. 


As for the labour each partner is ordi- 
narily bound to attend diligently to his duties in the 
conduct of the business of the firm without remunera- 
tion), but this rule may be varied by agreement amongst 
the partners!!. Sometimes managing partners or per- 
sons having special!’ knowledge or skill may be given a 
salary in addition to their usual shares ; but this must 
be settled beforehand with the consent of all the part- 
ners. But when it is found that the partners are not fit! 
for performing certain works necessary for the success- 
ful earrying on of the business, the partners may employ 
salaried officers as well as servants and labourers on 





(1) S.11 (1) I. P. A. 
(2) S. 14 I. P. A. and S. 20 of E. P. A. Fromont v. Complana 
(1824) 2 Bing 170. 
(3) Rishton v. Grissel 5 Eq. 326. 
(4) S. 13 (o) I. P. A. 
(5) Govinda v. Haridas 20 C. W. N. 634. 
(6) Yates v. Finn 13 Ch. D. 839 also Mahammad Kamil v. Haji 
33 C. L. J. 411. 
(7) 8.13 9 I. P. A. 
(8) S. 24 (3) of E. P. Act. 
9) Garner v. Murray (1904) I Ch. 57. 
(10) Thompson v. Williamson 7 Bilgh. N. S. 432. 
(11) S. 12 (b) and S. 13 (a) I. P. A. 
(12) Hassanand Jethanand v. Basarmal 108 I. C. 724. 
(13) Gokuldas v. Sashimukhi 16 C. W. N. 29. 
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proper wages with the consent of all the partners or 
under implied authority from them. If serious disputes 
arise between the firms as employers and any class of 
employees regarding the rate of wages for any kind of 
labour that may be settled by arbitration!. 


The question of protection comes next ; 
general protection is given by the State. But when 
special protection becomes necessary to keep down 
competition this is tv be obtained through trade protec- 
tion societies, Chambers of Commerce and through their 
intervention by protective legislation from the State. 
Thus in the matter of management of business partners 
cannot remain isolated from other businesses but must 
keep constant contact with them as units of business 
organisation of the State. ‘Status-informations’ and 
special technical informations might be necessary for 
the proper conduct of the business. The business infor- 
mations become highly necessary in managing the 
affairs of a partnership concern. They are to be stored. 
These will not only be valuable assets of the firm but 
may prove useful to the particular business in a 
country. Thus a particular business acquires a sort of 
individuality and comprehends in it all similar business- 
firms. For this purpose, the Indian Partnership Act 
has made enough provision not to be found in other 
Statutes. Section 63 of the Act? provides that when a 
change occurs in the constitution of a registered firm, 
any incoming, continuing or outgoing partner or the 
agent of any such partner specially authorised in this 
behalf may give notice to the Registrar of such change 
specifying the date thereof. This shows the anxiety of 
the framers of the Act to give continuity® to the firm 
inspite of change in the personnel of the partners by 
death*, retirement, insolvency or otherwise. Con- 
tinuity of a firm becomes necessary for preservation cf 
business-knowledge and culture for a firm ean, from 
time to time, be rejuvenated by an influx of capable 
business-men from outside. 


For management, previous training is 
necessary ; provision has been made therefor in the 
expression ‘a business carried on by all, or any of them 
acting® for all’. Thus management may be entrusted 
to the experienced and capable members while others act 





(1) Jaskaram v. Ramchand 1934 Lah 483; Gopal v. Baijnath 
48 All 239, Shead v. Salt (1835) 3 Bing 101. 


(2) S. 63I. P. A. 


(3) Haji Hediyerills v. Mahomed Kamil 29 C. W. N. 
161 P. C. 


(4) Mussamat Jatti v. Banwari Lal 28 C. W.N. 785 at 790. 


(5) Cooper v. Eyre 2 R. R. 707 ; and Cox v. Hickman 8. H. L. 
C. 268. 
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under them as apprentices to acquire requisite know- 
ledge and experience. 


The third element is the agreement to 
share in the profits of the business. Hence social, 
charitable and religious societies and institutions do 
not fall! within the definition. The business carried on 
by the persons who have entered into partnership must 
be such as can yield profits and there should be an 
agreement between the partners for dividing the profits 
of the business in certain proportion amongst them- 
selves. This share is generally in the ratio of their 
respective contributions but by an agreement this may 
be varied’ But under the present Act the partners 
are entitled to share? equally in the profits earned 
but shall contribute equally to the loss sustained by the 
firm. But this rule can only be varied by agreement 
between the partnerst. When this relation arises by 
birth or marriage, that is to say, by status as in the 
case of the members of a Hindu undivided family 
earrying ona joint business as such it will not bea 
partnership under the Indian Partnership Act® and 
will not be governed thereby but by the personal law of 
the parties engaged in such a joint business’, Hindu 
Law will apply in the case of the Hindu joint family, 
Buddhist law will apply to the Burmese Buddhist 
husband and wife’ carrying on such a business. The 
Indian Partnership Act, 1932, will only apply when the 
relation is constituted by agreement’. The sharing of 
profits of business again will not constitute partnership 
unless the business is carried on by the sharer conjoint- 
ly with other partners or be carried on by some one of 
them on behalf of all? and there is an intention to 
become co-partners!*, Thus Co-owners of a property 
are not™! Co-partners unless it was acquired or used for 
the purpose? of business. When a money-lender 
lends money to a business and gets a share of profits in 
lieu of interest, he will not be a partner as the intention 





(1) Minck v. Roshanlal (1931) I, 390 and 15 Ch. D. 276. 

(2) Beejan v. Yatin 81 I. C. 431. 

(3) Jadob v. Baloram I. L. R. 26 Cal. 281; Re Albion Life 
Assurance Society (1880) 16 Ch. D. 83. 


(4) S.13 (b) I. P. A. 
(5) S. 5I. P. A. 
(6) Samabhai v. Someswar I. I. R. 5 Bom. 38. 


(7) Ma Paing v. Maung 5 Rang 296 (F. B.) and the decision of 
the Judicial Committee in W. Pe. v. U. Maung 63 M. L. 
J. 167 thereon. 

(8) Haji Noor Mahomed v. Macleod 9 Bom. L. R. 274. Solema 
Bibi v. Hafez (1927) 54 Cal. 687. 

(9) Cox v. Hickman (1860) H. L. Cas. 268. 

(10) Sutton & Co. v. Grey (1894) 12 B. 283 C. A. at p. 286 and 
Kelly’s Directories Ltd. v. Govind and Lloyds (1901) 1. 
Ch. 374 ; and affirmed in appeal (1902) 2 Ch. 631 C. A. 

(11) Venamati v. Bellaragada I. L. R. 41 Mad. 939. 

Helnee v. Smith (1831) 7 Bing. 709. 
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to become a partner is absent in his case!. But when a 
partner obtains interest on the capital subscribed over 
and above his share of profits he will still be a partner 
as the intention to become a partner is present in his 
case’. When an officer, clerk or servant is given a share 
of the profits in lieu of his salary? or wages he will not 
be a partner as the intention to become a partner is 
absent heret. When a business is purchased from 
another person, the purchaser instead of paying the 
entire purchase money in cash sometimes pays the 
vendor a part of the purchase money and for the 
balance agreement is made to pay the previous owner 
a share of the profits in lieu of interest until the 
balance‘ is paid. In such cases the previous owner 
does not become co-partner with the purchaser. But he 
may be a co-partner if the balance be treated as his 
contribution to the capital and he be taken as a co- 
partner by mutual agreement’. Similarly the widow 
or the child of a deceased partner may be taken into co- 
partnership or they may be given a share of the profits 
for the use of the deceased’s share of the assets in the 
reconstituted firm. In the latter case the widow’ or the 
child of the deceased partner will not be partners of 
the reconstituted firm’. Hence intention’ to become 
partners and to share in the profits of the business as 
such is also necessary to constitute a partnership. 


I may state here that the child of a 
deceased partner may not always be an adult person. 
So under the Indian Contract Act? he cannot legally 
enter into an agreement of partnership. But provision 
has been made!) for admitting such a minor to the 
benefits of partnership. When he is so admitted he 
acquires a right to such share of property and profits 
of the firm as may be agreed upon and may have access 
to and inspect and transcribe any of the accounts of 
the firm and his share will be liable for all the obliga- 
tions of the firm to the extent of his share! in the 
assets but he will not be personally?! liable for any 








(1) S. 6 expl. 2 Cl. (a) I. P. A. ; Mollowo March & Co. v. Court 
of Wards 10 B. L. R. 312 and 52 M. L. J. 303. 
(2) S. 13 (e) and (d) I. P. A. 
(3) Thomson Bros. & Co. v. Amis (1917) 2 Ch. 211. 
(4) S. 6 ex. Cl. (b) I. P. A; and R. V. Macdonald 5 L. T. 330. 
(5) Hawksley v. Outram (1892) 3 Ch. 359. 
(6) S. 6. Ex. 2 Cl. (d) I. P. A. and Hawksley v Outram (1892). 
(7) Cromford v. Hamilton 3 Madd. 254; Crawshay v. Maule 
1 Swanst 495, 518. 
(8) S. 6 Ex. 2 Cl. (c) I. P. A. and Holyland v. De Mundez 3 
Mer. 184. 
(9) Kelly’s Directories Ltd. v. Gavin and Lloyds (1902), 1 Ch. 
630 C. A. and Abdul Latif v. Gopeswar 56 C. L. J. 177 
at p. 178. 
(10) Mobori Bibi v. Dharmadas 30 Cal. 539. P. C. 
(11) S. 301. P. A. corresponding to SS. 247 and 248 I. C. A. 
(12) Rampartab v. Fool Bai. 20 Bom. 767. 
43) Inspector Sing v. Kharak Sing (1928) All. 403. Harmohan 
v. Sudarsan 25 C. W. N. 847 at p. 850. 
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debts of the firm. But within six months of his 
attainment of majority he is to elect whether he will 
become a partner of the firm or will sever! all connec- 
tion with it. If he fails to give such public? notice 
within six months of his attainment of majority or 
within six months from his first coming to know 
that he has been admitted to the particular firm if 
he came to know of it later then he will be pre- 
sumed to have elected to become a partner. Such 
a minor will not be entitled to sue for an account or? 
for any payment of his share of any property or 
profits of the firm except when severing his connection 
with the firm after attainment of majority‘. But after 
attainment of majority he is entitled to enter into 
contract of partnership and his liability thereafter 
will be that of an ordinary partner. But up to the 
last date of his minority he will not incur any personal’ 
liability to any third party for any acts of the firm 
done since he was admitted to the benefits of partner- 
ship. This shows conclusively that the intention to 
become partner and agreement to that effect is an 
essential element in partnership under the new Act. 

In this connection it will be necessary 
to reconcile the apparent inconsistency in the body of 
the Act as well as the principles hitherto governing ` 
the law of partnership both in India and U. K. This Doctrine of 
is the doctrine of “Holding outs’? A person who Holding out 
holds out himself’ as a partner of a firm or is so held 
out to be so with his knowledge’ and connivance is 
liable to third parties for all credits’ given to the 
firm on the basis of the belief!° that he was a partner, 
though really he was no partner of the firm. This 
doctrine is a part of the general principles of! Estoppel 
and Acquiesance incorporated in the Act of Partner- 
ship but so far as the partners are concerned it does 
not?” constitute any partnership amongst them. But 
it only-burdens certain persons with certain liabilities! 
for misleading other persons and thereby inducing 
them to advance money or supply goods on eredit. 
This liability may tantamount to compensation for 





1) Goode v. Harrison 24 R. R. 307. 
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Sarat Ch. De v. Gopal Ch. Laha 20 Cal. 296. 
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practising fraud upon the creditors. So the doctrine 
of holding out is really a part of the law of torts and 
civil damage than a part of the law of partnership. 
In this connection I would like to refer to similar 
provisions in the Transfer of Property. Act and the 
Sale of Goods Act?. From the above, it will appear 
clear that the intention to become a partner and agree- 
ment toshare in profits is an integral conception of 
partnership under the Indian Partnership Act no less 
than community of management which is the soul? of 
the partnership business. 


This will become more obvious when 
we come to the question of sub-partnership. When a 
partner assigns part of his share the assignee does not 
become a partner thereby without the consent of the 
other partners or without a provision to that effect in 
the agreement of partnership. Such a transferee can- 
not interfere? in the conduct of the business or require 
accounts or inspect the books of the firm. He ean only 
receive the share of profits of the transferring partner 
and cannot even question‘ the accounts of profits agreed 
to by the partners. On dissolution of the firm only the 
transferree is entitled to receive the share of the assets 
of the firm to which the transferring partner was 
entitled and for the purpose of ascertaining that share 
he is only entitled to an account as from the date of 
dissolution’. If during continuance of partnership 
one of the partners transfers or charges the whole 
of his interest in the firm to a third party the other 
partners can even sue for dissolution’. From the 
above it is apparent that not only intention to 
become partners is essential but also intention to 
become partners with specific persons forms an 
integral part of a partnership agreement. Thus 
one partner cannot’ thrust an undesirable person to 
be partner with his co-partners. The rights and duties 
of the sub-partner are governed by his contract with his 
partner’. 


I shall like to refer now to the definition of 
partnership in the Civil Code of the State of New York 
in the United States of America. It is defined thus : 
“Partnership is the association of two or more persons 
for the purpose of carrying on business together, and 
dividing its profits between them.”’ 


o) S. 41 and 43 of T. P. Act and S. 27 S. G. A. 

2) Rowe v. Wood 2 Jac. & W. 588. 

(3) In re Slyth, (1815) 2 Rose, 252, 254 and Thazathi Soopi v. 
Abdulia (1924) 47 M. L. J. 554, 556. 

(4) Cassels v. Stewart (1881) 6 A. C. 64, 73. 

(5) S. 29 cl. (2) I. P. A. 

(6) Heath v. Sansom (1832) 4 B. & Ad. 172, 175. 

(7) Domaty v. Ramen I. L. R. 27 Cal. 93; Debi Baksh v. 
Habib Shah 35 All. P. C. 331, 335-6 P. C. 

(8) Bianco v. Demarco A. I. R. 1932 P. C. 63-65. 
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In the English as well as in the Indian 

definition partnership is called “relation’’ between two 
or more persons while in the American definition it iS Nature of part- 
called ‘association’? of two or more persons. Itis to nership in the 
be noted that in the United States the English Common VU. S. A. 

Law and Equity were the basis of their Law of Part- 

nership. Most of the States there have their own 
special legislation on the subject. The law in the 
United States also allows limited partnerships corres- 
ponding to those legalised in England under the 
Limited! Partnership Act, 1907 and to Societas? en 

Commandito established in France by the Ordinance of 

1673. The State of New York was the first to introduce 

this kind of partnership by legislation, but the provi- 

sions of the New York Act were followed by most of 

the States. Here too one or more persons are respon- General partners. 
sible for all debts and obligations of partnership and 
they are associated with dormant partners liable only to ; 
the extent of the funds supplied by them at the outset. Special partners. 
In New York the responsible partners are called general 
partners while the dormant or limited partners are Differences be- 
called special partners. Such partnerships must, by tween the Ame- 
law of most of the States, be registered. In India too: rican definition 
there is scope for dormant or sleeping partners in the and the Indian 
present Indian Partnership Act, 1932, as the business  foticed 

of the partnership may be carried on by one or more of 

the partners acting for all. But unlike the United 

Kingdom, France and the United States such dormant 

or sleeping partners will remain equally responsible 

for all debts and obligations. Again the use of the 

word “association’’ in the Act of New York is very 

significant for it shows collective existence of the 

partners in the partnership while the word “relation”? 

shows that it is a relation between two or more 

distinct individuals. The idea of collective existence 

of the firm is thus thrown in the back-ground. In all 

other respects all these definitions point to the same 

concept. 

Though I have tried to give an idea of 

what a partnership is like and stated above that there 

are certain relations which resemble partnership as to 

profit-sharing and even regarding large? powers of 

control over business, but these relations do not consti- 

tute partnership. Though theoretically T have tried to 

show the difference between a co-owner* and a partner, : 

and a partner and a money-lender® sharing in the The difficulties. 
profits of the firm and a partner and the widow‘, chil- 

dren, heirs, executors and administrators of a deceased 
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partner getting periodically a share of the profits on 
account of the use of the share of the assets which belong- 
ed to the deceased and the like we shall be confronted 
with insurmountable difficulties when we shall be called 
upon to shift facts to find out the proper relation be- 
tween two litigants who come with opposing facts or 
with opposing theories regarding their relation to the 
business. I have already stated that a creditor may be a 
partner as well, and similarly with a co-owner an annui- 
tant like the child or widow of a deceased partner ete. ; 
and I may tell again that on the same facts different 
courts are apt to draw different conclusions. For this 
reason the legislators have framed certain rules of 
évidence and incorporated them in them in the statute 
which courts will have to follow in drawing conclusions 
from facets. These rules are intended, as far as possible, 
to ensure uniformity of judgment from the same set of 
facts in different courts. One of such salutory rules is 
to be found in 8.61. P. A, (S. 2. E. P. A,) which runs 
as follows :— 


Section 6. “In determining whether 
a group of persons is or is not a firm or whether a 
person is or is not a partner in a firm, regard shall be 
had to the real relation between the parties, as shown 
by all relevant facts taken together. Thisis an improve- 
ment on the corresponding rule embodied in S. 2 E.P.A. 
for here stress is laid on the consideration of all relevant 
facts taken together. Difference could only arise be- 
tween the judgments of two judges when certain 
relevant facts are taken into consideration or are given 
greater prominence to by one judge leaving out others 
as of minor importance while another judge considers 
the latter facts more important. This led to serious 
difficulties even in English courts of law before the 
judgment of the House of Lords in Cog v. Hickman’. 
If we carefully examine the previous judgments on the 
point viz. Grace v. Smith', Bloxham v. Pell*, Waugh v. 
Carver®, Smith v. Watson‘, Benjamin v. Porteus’, Dry 
v. Boswell’, and Pot v. Eyton’ we shall find that all the 
relevant facts did not receive their due weight. The 
merit and importance of Cog v. Hickman is that all the 
relevant facts were given their due consideration to find 


out the reall? relation subsisting between the parties. 


(1) Mollowo, March and Co. v. Court of Wards (1872) 4 P. C. 
419 ; Pooley v. Driver (1876) L. R. 5 Ch. D. 472. 

(2) Cox v. Hickman 8 H. L. Cas. 468. 

(3) 2 Wm. Black 998. 

(4) Cited in 2 Wm. Blacks 999. 
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If we examine the ratio-decidendi of the various cases 
decided from before the decision of Cox v. Hickman we 
shall find that in all earlier cases the courts were 
conscious that really no partnerships were proved 
between the parties, but suits were decreed because the 
courts thought that a sort of quasi-partnership or a 
relation analogous to partnership existed between the 
owner of the business and the person made liable with 
him in so far as it was inequitable that a person would 
share in the profits of a business without bearing a 
share in the loss. In the later cases beginning with 
Benjamin v. Porteus! and Dickson v. Cooper? it was held 
that persons who shared in gross’ profits were not part- 
ners but those who shared in net profits were to be pri- 
mafacie considered as partners. Then come the next 
group of cases beginning with Ex-parte Hamper* where 
it was decided that when a person who is given a share 
in the profits as well as a right to account for ascertain- 
ment of that profit he would be liable to third parties as 
a partner of the business. Butin the case of Cox v. 


Hickman it was for the first time decided that unless . 


there was common’ management in the true sense of 
the word i.e. unless the business is carried on by all or 
by any of them acting for all there could not be any 
partnership. But Cox ù. Hickman‘ did not over rule 
the earlier decisions. It only restated the law in clear 
and unambiguous terms that in determining the true 
relation in which parties stand to each other all the 
_ relevant’ facts and circumstances were to be examined 
and due weight given to them in order to find out whe- 
ther there was common management and a relation of 
agency of one party to the other. Subsequent cases 
illustrated the point decided in Cox v. Hickman and 
laid down clearly that the real’ intention of the parties 
is to be gathered from all the relevant facts and cir- 
cumstances put together and it would not be proper to 
lay stress upon particular circumstances and facts 
without taking into account others which were equally 
relevant. 

There are many who hold that Cox v. 
Hickman’ brought a real change in the law of partner- 
ship in England and the law as there laid down received 
a statutory declaration in Bovill’s Act (28 and 29 Vice. 
C. 86). In that Act, as in the English Partnership Act 
1890, it was laid down “receipt by a person of a share 





(1) 2 H. Blacks 590. 

(2) 3 Wills 40. 

(3) Sufton and Co. v. Grey (1894) Q. B. 285, 291. 

(4) 17 Ves. 412 Exparte Hamper 

(5) Cox v. Hickman 8 H. L. Cas. 268 (1860). 

G) Rowe v. Wood v. Jact, and W. 568. 

f% Pooley v. Driver (1876) L. R. 5 Ch. D. 476. 

8) Kelly’s Directories Ltd. v. Gavin and Lloyds (1902) 


1 Ch. 630 C, A. 


(9) Cox v. Hickman (1860) H. L. C. 268. 
v 


‘Ratio-decidendi 
of the decision 
of the cases 
previous to Cox 
v. Hickman. 


What Cox v. 
Hickman has 
really decided. 


Cases subsequent 
to Cox v. 
Hickman. 


The import of 
the decisions. 


Laying down of 
rules of evidence, 


What the New 
Act has done. 


Evidence to be 
adduced in each 
case becomes 
important. 


Evidences useful 
in proving part- 
nership. 


XXXIV 


of the profits of the business is prima-facie evidence but 
that does not of itself make him a partner’’ and then 
follows a number of instances such as debts payable 
out of profits, servants' or agents? remunerated by a 
share of profits, widows or children’ of predeceased part- 
ners receiving annuities out of profits, loans* bearing 
interest varying with profits or the money-lender® get- 
ting a share of the profits in lieu of interest and shar- 
ing profits in consideraton of a sale of good-will’’ and 
then it lays down that these will not make them partners. 
From the above it is abundantly clear, that like Séetion 
2 of the English Partnership Act, 1890, and Sec. 6 of 
the Indian Partnership Act, 1932, the said Bovill’s Act 
only laid down certain rules of evidence and rules of 
onus and presumption with regard to partnership. In 
the judgment of the earlier cases these rules of evidence 
did not receive proper attention. But in the interval 
between the different acts the rules of evidence were 
clearly evolved and found place in the Acts themselves 
and the latest Act viz., the Indian Partnership Act, 
1922 states these rules more clearly than its English 
predecessors. 


Now Seetion 6 of the Indian Partner- 
ship Act is provided with explanation (1) and explana- 
tion (2) in which the rules of evidence contained in See- 
tion 2 of the English Partnership Act has been briefly 
stated, In modern law courts in shifting facts all those 
things contained in those two explanations to section 6 
of Indian Partnership Act as well as section 2 of English 
Partnership Act and the case-laws growing thereon are 
to be adverted to. But they are general rules merely and 
the facts as found on evidence in each case are made to 
fit in with these rules. Thus evidence to be adduced in 
each case becomes more important in view of the fact 
that if evidence on some relevant fact be left out or 
withheld or otherwise excluded judges may come to a 
conclusion very different from that really subsisting 
between the parties. For this reason it becomes 
important how partnership could be proved and what 
evidence to be adduced. I may tell very briefly here 
that articles of partnership, conduct of parties, admis- 
sion of partners, advertisement prospectus, circulars, 
bills, invoices and other documents and papers of 
business, books of account, letters, memorandum, 
recitals in the agreements, draft agreements ete. will 
be useful in proving partnership. But under the 
present Indian Partnership Act application for regis- 
tration and extracts of the Register will be very 
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valuable evidences. But these things require fuller 
consideration elsewhere. 


I have stated above what is partner- 
ship and the constitution and management of the firm. 
But it is necessary to say how firms are dissolved and 
who can put an end to and then, what will be the rights 
of the parties to the remaining assets and how the 
creditors, if any, of the firm are to be paid. Ihis is 
called the dissolution of the firm and has been dealt 
with in Chapter VI of the Indian Partnership Act, 
1932. The Act classifies dissolution under three heads 
—-(1) compulsory dissolution (2) voluntary dissolution 
and (3) dissolution! by the court. 


In case of partnership-at-will? any 
partner may give notice in writing to all other partners 
of his intention to dissolve the firm. This is called 
voluntary dissolution and the firm is dissolved from 
the date mentioned in the notice as the date of dissolu- 
tion and if no® date is mentioned in the notice, then, 
from the date when the intention is communicated‘ to 
the other partners by the said notice i.e. to say, from the 
date of receipt of the notice by the other partners. 
Such a notice once given cannot be withdrawn without 
the consent of all the partners’. 


Compulsory dissolution is of two kinds 
viz., when all the partners are adjudicated insolvent or 
all the partners except one, are adjudicated insolvent, 
the firm is dissolved and cannot be carried on by the 
insolvent partners or by the solvent partner on behalf 
of other insolvent partners. 


The second class of compulsory dis- 
solution happens when it becomes illegal’ to carry on 
the business of partnership e.g. by some statute, order’ 
or ordinance’ which makes the business of the firm 
illegal ; when it becomes illegal to carry on business in 
co-partnership with the already existing partners e.g. 
he becoming an alien enemy. But in the former case 
if some part of the business becomes illegal and others 
not then partnership may be continued in respect of 
the legal portion. 
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Though none of the above facts and 
circumstances be present still partnership may be dis- 
solved by the court on certain grounds ennumerated 
in Section 44 I. P. A. They require fuller examination 
but here I give them only a passing reference. The 
following are the grounds of dissolution by court, viz. 
(1) insanity! of a partner or partners, (2) permanent? 
incapacity of a partner for performing his duties as a 
partner, (3) gross misconduct? of a partner, (4) wilful 
and persistent commission of breach of agreements 
relating to the management of the affairs of the firm or 
the conduct‘ of its business, (5) impracticability® for the 
other partners to carry on the business in partnership 
with the other®, (6) transfer of entire interest of a part- 
ner in the firm, (7) charging order on the share of a 
partner or sale thereof in certain cases, (8) no prospect 
of gain’ in the business, (9) and other just’ and 
equitable grounds. 

I may here tell in passing that the 
enactment of section 69 of the Indian Partnership Act 
has made the registration of firms compulsory on the 
pain of losing the help of law courts in the enforcement 
of rights and realisation of dues by the unregistered 
firms and by unregistered partners except in a very 
limited number of cases. Every change in the constitu- 
tion of a firm and in the firm name, place of business 
and in the names and addresses of partners is to be 
notified to the Registrar comformably to the rules and 
on payment of prescribed fees. 


After dissolution, notice isto be given — 
to the Registrar under section?’ 63 of the I. P. A. 1932 
and publie notice is given under section 72 of the same 
Act. Such notices are to be published in the local 
official gazette and at least in one vernacular newspaper 
circulating in the district where the firm has its princi- 
pal or sole place of business. Such notices may be 
given by any of the partners himself or by his autho- 
rised agent. But until this public notice is given 
partners continue liable to third parties for acts of 
other partners except those who died or were adjudicat- 
ed insolvent. 

After dissolution, partners are entitled 
to wind up the affairs of the firm and to complete 
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transactions begun but unfinished at the date of the 
dissolution. And only for these two things the implied 
authority of the partners continue after dissolution 
involving mutual rights and obligations. But in no 
case a partner adjudicated insolvent can exercise any 
of those rights and make the other partners liable. In 
winding up the affairs of the firm the accounts of the 
firm are to be settled once for all and certain salutary 
rules have received legislative sanction in the matter 
of settling such accounts and have been incorporated in 
the Act. So much for these rules for the present. 


After dissolution and during winding 
up partners are not entitled to carry on a similar 
business! in the firm? name or to use any of the property 
of the firm for his own benefit unless he purchases the 
good will of the firm. The good will of the firm will be 
usually included in the assets of the firm and may be 
sold either separately or along with other properties’ 
of the firm. But when the good will is sold to a third 
person partners will be at liberty to carry ont a busi- 
ness competing with that of the buyer but they will not. 


be at liberty to use the firm name or represent them- | 


selves as carrying on the business of the firm or solicit 


the castomers of the old firm before dissolution unless _ 


there was an agreement to that effect with the purchaser 
of the good will. But the purchaser at the time of the 
purchase of the good will may get an agreement from 
all or any of the partners of the firm that he or they 
will not carry on any similar business within a specified 
period or within definite local limits and such agrec- 
ments if reasonable, will be valid. 


After sale of the assets and the good 
will creditors are to be paid and there are separate 
creditors of partners and joint creditors of the firm. 
As far as the assets of the firm allow, joint creditors of 
the firm will have priority’ over the separate creditors 
of the partners, and if the asse.s of the firm fall short 
in paying the jgint creditors fully, the separate credi- 
tors of the partners will not get anything thereout. 


In connection with dissolution of 
partnership a few words may be said regarding fraud 
on partnership. It is well-known that partnership is a 
branch of the law of contract and the relation in which 
the partners enter into is a coatractual relation. So 
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the element ofąğréë! consent is absolutely necessary in 
coming to such an agreement as well. It is known to 
all students of law that consent will not be free when 
itis induced by (1) fraud, (2) coercion, (3) undue 
influence, (4) misrepresentation and (5) mistake. 


In respect of partnership agreements 
there are very little occasions for exercise of coercion or 
undue influence but in practical experience we come 
across several instances in which fraud has been 
practised by one partner upon another either by mis- 
representation or by concealment of material facts or 
otherwise to induce the other partner or partners to 
agree to join in the partnership agreement. Again, 
depending mainly on the implied authority given him 
by the law a partner has often been found to dispose of 
goods and other properties of the firm without the 
knowledge or consent of his co-partners and to their 
prejudice. But law has also provided safeguards to 
protect such defrauded partners from loss and injury 
as far as practicable. Fraud is a sort of deception, as 
we all know, practised by one party upon the other and 
it ean be detected only afterwards and somctimes at a 
very late stage. When it is detected cause of action arises 
against the person who practised fraud. But fraud may 
be condoned and when so done, the aggrieved party 
loses his remedy. But fraud is generally detected 
after dissolution and the party guilty of the fraud 
takes care to prevent knowledge of the other party as 
long as it is possible to do. When fraud is detected 
before dissolution, the aggrieved party has a right to 
rescind the partnership and sue for the money he has 
paid or advanced towards the funds of the partnership 
together with adequate compensation to reimburse him 
for the loss sustained under the general lew. But in 
addition to the rights under the general law of contract 
the partner has got a special right under the law of 
partnership as enacted in section 50 of.the Indian 
Partnership Act. When contract of partnership is’ 
rescinded on the ground of fraud or misrepresentation 
the party entitled to rescind is also entitled to a lien on 
the surplus assets of the firm remaining after the debts 
of the firm have been paid for any sum paid by him for 
the purchase of any share in the firm and for any 
capital contributed by him and he is entitled to retain 
in his hands any such assets until such sums are 
paid to him. Such a partner is also entitled to rank as 
a creditor of the firm in respect of any payment made 
by him towards the debts of the firm. Furthermore, if 
all or any part of the debts of the firm be realised by 


‘the creditors from such a partner on the strength of the 


said fraudulent agreement of partnership he will be 
entitled to be re-imbursed for the entire loss by the 
partner or partners who are guilty of such fraud and 
giisrepresentation. This right will continue after disso- 
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lution, if the fraud is detected after it, and the right is 
not otherwise lost by waiver, estoppel and acquiesance. 


Sometimes partnership is entered into 
for a fixed term and a partner is taken in on payment 
of premium on that condition but subsquently partner- 
ship is dissolved before the expiry of the time fixed by 
fraud of the other partners or otherwise. In such 
cases, the partner entering into partnership on 
payment of the premium acquires a right of refund 
of the premium or a reasonable part thereof on the 
ground of premature dissolution except when the 
firm is dissolved by the death of a partner. But such 
a partner will lose this right if dissolution is occasioned 
by his own misconduct or if dissolution be in pur- 
suance of an agreement containing no provision for the 
return of the premium or any part of it. 


In this connection I may state that 
after dissolution the implied authority of the partners 
extends to the disposal of assets and payment of debts 
for the purpose of winding up and we all know that 
after payment of debts and advances made by the 
partners the residue is divided among the partners 
according to their share in the capital and the profits. 
Thus the right of sale or transfer exists only when it’ is 
necessary for payment of a debt due toa creditor ; 
but when it is not necessary for payment of such debts 
or for the purposes of winding up and the partner 
fraudulently disposes of a property or converts it to 
his own use or treats it as his own separate property 
the other partner or partners can in enforcement of his 
or their rights under section 46 I. P. A. claim partners’ 
lien on the surplus assets for the purpose of having 
them applied in payment of what may be due to the 
partners respectively after deducting what, if any, 
may be due from them as partners of the firm. This 
lien will be ayailable to each partner not only against 
other partners but also against their transferees, legal 
representatives, execution creditors and Official 
Assignee or Receiver in Bankruptey. 


Thus a person who purchases a partner- 
ship property or the share of a partner therein takes 
that property or share subject to the lien of other 
partners. But a bonafide purchaser for value who 
purchases a property belonging to a firm from one 
partner on the belief that the sale was necessary for 
winding up of the firm and payment to the creditors 
he will acquire good title to that property and the lien 
will not be available any longer against it. 


If after dissolution the partners divide 
all the partnership assets amongst themselves without 
payment of the debts with an agreement that the debts 
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will be paid by them in some specified manner the part- 
nership property is thus converted into separate 
property of each partner and with this conversion the 
lien of the partners on the property is lost. 


In this connection it will be interesting 
to note that if the partnership be illegal, then there 
will be no partners’ lien upon the common property of 
the firm or upon the share of the co-partners thereinl. 


I would not be detained any longer. 
But before I depart I may be allowed to say a few 
words on the question of Interpretation of Statutes. 
We have in India a Statute containing the partnership 
laws. Itis Act IX of 1932, which came into operation 
on the Ist day of October, 1932, except S. 69 which 
came into force on the same day next year. Thence- 
forward all partnership cases are to be governed by the 
provisions of this Act. But if there be any difficulty 
in construing any provision in the Act or any part of 
it, courts will at first resort to all the rules of inter- 
pretation now in vogue for construing the statute. If 
further light be required, Courts may look to the 
interpretation of similar Statutes in U. K. and other 
countries when the language used is the same or very 
similar to it. But when the words of a statute are 
explicit, they will rule out all other considerations. 
When there is a positive enactment, as here, the proper 
course is to examine the language and ascertain its 
proper meaning uninfiuenced by the previous state of 
the law or English law on the subject*. Though the 
preamble purports to define and amend the law in 
India the provisions of the sections in the statute cannot 
be cut down by the preamble’. But in construing a 
passage of the Statute it may often be necessary to refer 
to other relevant passages in the same in order to arrive 
at the true meaning and exact scope of the passage 
which will only appear on a comparison of the passage 
in question with other parts of the Statute. For this 
reason an Act is to be construed asa whole and not 
piecemeal in order to ascertain the true intent of the 
Legislature*. But reference is not ordinarily permis- 
sible to the report of the Select Committee in aid of the 
interpretation of a statutory provision. Headings 
may be looked at for construing a Statute’. But 
marginal notes are not to be referred to in construing a 
sectionê. Following these and similar rules of inter- 
pretation contained in the text books which, for brevity 
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of space, I am unable to refer here, judges and lawyers 
will have to construe this Act in order to deduce the 
law governing all relations in partnership. The Act 
purports to be a self-contained Statute though relevant 
portions of the Contract Act are always to be referred 
to as part of this Act. Then the question will be 
whether the Act is exhaustive or requires supplement- 
ing by other laws. For that, we shall have to look to 
the interpretation of sections 73 and 74 of the Act. 
Section 73 only purports to repeal Chapter XI and 
exceptions 2 and 3 of section 27 of the Indian Contract 
Act and section 74 clause (d) saves any enactment 
relating to partnership not expressly repealed by this 
Act ; clauses (e) and (f) leave untouched any rule of 
insolvency relating to partnership that was in force at 
the commencement of this Act as well as any rule of 
law not inconsistent with it. We all know fully well 
that Chapter XI of the Contract Act did not contain 
the law of partnership in toto! ; but when a rule of 
law was wanting lawyers and judges applied principles 
of justice, equity and good conscience which is nothing 
less than the principles of English jurisprudence. 


Now, though the gap is not so great as 
before, there might be occasions when no relevant 
provisions could be found out in the Indian Partnership 
Act governing legislation in partnership ; in such cases, 
gentlemen, the law allows us still to look to the English 
law to supplement the provisions of our Statute ; but 
as far as it goes it seems the present Act is almost 
exhaustive in its declaration of the substantive law on 
partnership. 





(1) Wigi Ee Motiram v. Lakshmi Dyeing Works 129 
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SYNOPSIS OF LECTURES 


LECTURE II 


THE 
LAW OF PARTNERSHIP WITH SPECIAL 
REFERENCE TO BRITISH INDIA 


Origin and Growth of the Law of Partnership 
up to the Passing of the Indian 
Contract Act 


HINDU LAW OF PARTNERSHIP 


Early forms of Partnership. 

Partnership in the Vedie age—joint 
performance of sacrifices by priests. Shares in Dukshina 
and perquisites in sacrifices. Division of sacrificial 
animals——partnership in Yagna (sacrifiec). 

Partnership among priests according to 
(1) Manava Dharmashastra and 
(ii) Kautilya. 

Applicability of the principles to other 
sorts of partnership in later times. 

Partnership agreement between head- 
priest and puisne-priest!. 


Shares 


according to Aitareya Brahmana? and Atharva- 
Veda’. Share ratio in ease of a priest having abandoned 
work or having performed part of the work. Share 
ratio according to Gautama. Nature of share propor- 
tion as between the sixteen priests of a Yujna-- 
principle applicable when works done conjointly—~ 
Yagnavalkya’s view. 

(1) Manu VIIL 206. 


(2) Aitareya Bralunana VIII. 
(3) Atharva Veda. 
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Partnership in Egyptian and Homeric Customs. 


Partnership Rules in Earlier Smritis. 


Nature of partnership according to 
Manu, Yagnavalkya and Kautilya. 


, Manu lays down “one rule governing 
partnerships’. The fourth title in Manu “Concerns 
amongst partners.’’ 


Settlement of disputes regarding proxy? 
—retirement? from partnership. Expulsion of partners 
—views of Manu, Y Anayak Ta and Kautilya and the 
latest research workers. 


Partnership in Later Smritis. 
Narada and Brihaspati’s views regarding— 

(i) Choice of partners. 

(ii) Necessary qualifications of partners. 

(iii) Determination of share of profit in joint- 
stock. 

(iv) Share proportion in ease of (a) gold, 
(b) grains, (c) liquids or the like when 
jointly lent. 

(r) Recognition of the principle of (a) agency 
and (b) arbitration in partnership. 

(vi) Consequence of fraud on partnership in 
early Hindu Law-—Oath or ordeal in case 
of fraud of partners. 

(vii) Share in losses. 


(viii) Compensation in case of damage when 
acts done without express instruction of 
partners. 


(ix) Nature of reward to the preserver of 
partnership property. 


(x) Claim to deceased partner’s property. 
(xz) Duties of partners in case of accidental 
loss. 


(eit) Apportionment of work amongst partners. 


Their Views regarding Different Classes of Partner- 
ship. 
1. Partnership in money-lending. 
2. Partnership in agriculture : 


(a) reimbursement of a partner, 
a rules ence to eultivators in partnership. 





Qü) Manu VII. 207. 
(2) Manu VHI. 200. 
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Partnership amongst goldsmiths and artisans. 

4. Partnership among 

(i) architects, (ii) builders, (iti) manufacturers 
of leather articles, and (iv) diggers. 

Ratio of share in case of joint performance by 

(i) musicians and (ii) singers. 

6. Mode of division of booty or spoils of war amongst 

(i) freebooters and (ii) soldiers. 
Extent of conqueror’s share. 


ca 


Qa 


Consequence of Non-Observance of Partnership 
Rules. 

Rules regarding (a) failure to observe 
agreement, (b) neglect of work and (c) quarrel with 
partners. 

e Dispute regarding partnership—dutie> 
of the King—King’s deciyion—punishment to partners 
—{a@) injunction, (b) banishment, (c) imposition of 
fines. 


Miscellaneous Provisions regarding Partnership. 


Gift to a partner—claim of other part- 
ners—-“Hiternal law of partnership”? according to 
Brihaspati. 


Contracts analogous to Partnership Agreements in 
Early Hindu Law. 


Contracts of service with (i) menials, 
(ii) herdsmen, and (iti) milkmen—if those constitute 
partnership. 

Contracts of service with weavers, if 
partnership!. 

Contraet of service with sailors in early 
Hindu Law, if partnership—loss due to negligence— 
fraud of sailors in commercial adventure—views of 
Manu and Kautilya thereon. 


Partnership by Implied Contract. 

Implied partnership—obedience to the 
decision of majority and agency amongst partners essen- 
tial. Manava Dharmashastra, Kautilya and Hindu 
Polity of Mr. Jayaswal. 


Agency 


(a) Liability of partners for torts. 
(b) Partner’s right to insurance-fee benefit. 
(c) ny of partners for illegal acts. 





(O) Manu VIII. 397. 
Arthasastra IV. 1. 
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Growth of the contractual relations in 
business—sauetity of contract—views of Manut, Yagna- 
valkya’, Kautilya’ and Bishnu’. 


Origin and Development of Business Guilds 
analogous to Partnerships 


Ganas and Vratas in Rig-Veda. 


Existence of guilds in Hindu law— 
difference between a partnership and a guild—views of 
the codes— partnership amongst craftsmen in villages— 
partnership in industry in cities—economie development 
— Rhys David’s views —nature of guilds, their organisa- 
tion and importance regarding partnership business, 
Comparison of the Indian guilds with those of the 
Romans, the French, the Germans and the English and 
their respective influences on the law of partnership. 


7 a 
Meaning of “Nambhuya Samutthana.’’ 


Recognition of trade-custom in the 4th 
century B. C.—Kautilya. Sea-borne trade and growth 
of new laws—Yagnavalkya and Mr. Jayaswal. 


Hindu Law regarding Partnership Property. 


Partnership in mining-- views of Manu, 
Kautilya and Gautama. 

Partnership and Corporation property 
—its apptopriation “theft in law’’—Yagnavalkya. 

Dissolution of partnership in Hindu law 
—suceession to the assets of a dead partner—Kautilya. 


Social Incorporation of Merchants as a Class in India. 


Merchant class- the word “Vanij’’—its 
meaning—“Vaisyas’’,—“Panis’’,—-their nature in Rig- 
Veda and Arthasastra-—-modern views. 


“Centre of the law of partnership 
shitted from ‘priests to trade’ ” explained. 


Social changes and their influence upon 
the Jaw of partnership. (rowth of castes and crafts 
and the rise of the mixed castes and their infiuence 
upon the formation of the law of partnership. 


Economie condition of the people and 
the influence of capital on partnership agreements in 
case Of (i) milkmen, (ii) agriculturists (iti) labourers, 
and (iv) traders in hoofs and horns of animals. 





(}) Manu VIII. 215-216. 
(2) Yagnavalkya II. 173. 
(3) Kautilya. 

(+) Bishnu. 

(5) Yagnavalkya II. 259. 
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Views of Western Savants regarding Indian Partner- 
ship. : 
Partnership if founded on early 
“brotherhoods’’-——views ef Manu and Sullivan. 


Law of partnership in Buddhistie Sut- 
ras, Jatakas and inscriptions. 


Influence of the Indian law of part- 
nership upon the laws of Burma, Siam, Malaya, Tibet. 
and Japan. 


Mahommedan law of partnership—Sherkut. 


Islam’s sympathy towards commercial contracts, 
Kinds of partnership in Mahommedan law e.g. 
(a) Sherkat-al-abdan (personal)-—its peculiarities. 
(b) Sherkat-al-Mofawada (universal)—its charac- 
teristies. 
(c) Sherkat-al-wuja (commercial) —its essentials. 
The above three null and void. 
(d) Sherkat-al-inan (particular) a legitimate 
partnership—its estentials and difficulties. 


Partnership Funds. 


(i) How constituted. 
(ii) Consideration of share capital and labour. 
(iii) Applicability of the rules to conventional 
partnership. 
(iv) Question of profit and loss and the share 
proportion. 
(v) Validity of stipulations to the contrary. 
(vi) Authorisation 
Share in profit and loss when to be determined. 
Salary— 
(a) Partners when entitled to salary. 
(b) Modern law thereon. 


Modes of termination of partnership in 
Mahommedan law. ‘Termination by (i) death, (ii) lun- 
acy or (iii) disappearance of partners. 
Rights. 
(i) The rights of a partner with regard to termi- 
nation. 
(ii) Rights of disposal of common funds. 
(iii) Formalities. 
Obligations. 
(2) Obligations as between partners. 
(it) Good-faith in the ‘word’ of partner. 
(iii) Onus of proof and presumption in case of 
sonflict between partner’s claims. 


Muzaribut — 
(a) Its characteristies. 
(b) Its advantages and disadvantages. 
(c) Reason of its importance. 
(d) Muzaribut contract compared with the French 
Commandite. l 
Injunctions of the Koran as to the ap- 
plicability of the Moslem law to non-Moslems and their 
result on the law of partnership. Views of (t) Baillie 
and (it) Mr. Khuda Bux thereon. 
English law as administered during 
Mahommedan rule in English settlements—in Presi- 
deney towns and in Muffussil. 


Importance of the Regulation HI of 1773— 


Applieation of the principles of justice, 
cquity and good conscience. 


The Indian Law of Partnership up to the passing of 
Act IX of 1872— 


(a) The First Statutory Law on partnership in 
British India, Act XV of 1866. 

(b) Its repeal. 

(c) Provisions in the Indian Contract Act IX 
of 1872. 

(d) The Act not a complete code. 

(c) Application of the rules of English juris- 
prudence. 


LECTURE IH 


THE NATURE OF PARTNERSHIP 


I. Definitions of Partnership. 


Definition of partnersbip in I. P. A.— 
derivative meaning of partnership. I. P. A. compared 
with E. P. A. Section, if an improvement on the English 
Statute. 

Nineteen definitions of partnership in 
four languages—distinction between a partnership and 
a firm. Sir Frederick Pollock ’s definition in his Digest 
of Partnership. The wording in I.P.A. based on Kent’s 
definition. A departure from the old definition in the 
new Act, definitions of partnership considered. 

Elements of partnership found by the 
Special Committee —elements as propounded by Hon’ble 
Mr. Justice Sir Ashutosh Mukerjee! 


II. Essentials of Partnership. 


Analysis of the definition in the Indian 
Partnership Act LX of 19322. 


A. Contractual Relation between Persons. 
B. The business to be carried on by all or any of 
them acting for all. 
Č. Agreement to share the profits of a business-- 
third requisite. 
As to A. Contractual relation between persons. 
(a) Persons—natural and artificial. 
(b) Competency of contract—persons capable of 
entering into contracts of partnership. 
Disability. 
(1) In case of natural persons. 
(i) Minors. 
(a) If a minor in India has a right to become a 
partner by contract’; 
(b) if he could be admitted to the benefits of 
partnership*; i 
(c) if Section 184 of I. C A violated by admit- 
ting a minor to partnership’; 





(1) William Rowe v. Lewis Pugh 39 C. I. J. 537 at p. 552. 
(2) Pooley v. Driver 15 Ch. D. 472. 
(3) Sannyasi Charan Mondal v. Krishnadhan Banerjee 

40 I. A, 108, 114-15. 
(Q) Jaffar Ali Bhaloo v. Standard Bank of South Africa 

30 Bom. L. R. 702. 
(5) The Official Assignee of Madras v. Palaniappa : 

44 Mad. 824, 327. 


8 


(d) if admission makes a minor a partner}; 

(e) reasons why a minor may be admitted to 
partnership ; 

(f) can a guardian enter into partnership for a 
minor?; 

(g) a minor’s position in the firm’; 

(h) minor’s position before and after attain 
ment of majority*; 


(7) if a minor can be adjudged insolvent for 
partnership debts5; 


(ii) Lunatics. 


(a) lunacy at the time of entering into contraet 
of partnership—contraet, if void'—Eng- 
lish law’; 

(b) effect of subsequent lunacy ; 

(c) burden of proof in case a plea of lunacy 
taken’. 

(iii) TIdiots— 
if competent to be partners. 
(iv) Alien enemies— 

(a) Competency of contract of partnership with 
alien enemies. 

(b) Effect of subsequent declaration of war on 
already existing partnerships—subsequent 
performance, if discharged’. 

(c) If nationality or place of residence or of 
carrying on of business is the test of 
enemy status - recent cases?®. 

(d) Commereial transactions carried on by 
British-subjeets in enemy country how 
treated??, 


(x) Foreign sovereigns and ambassadors— 


(a) Competency of partership contract with 
them. 
(b) Remedies if available against them?2. 


(vi) Foreign subjects. 
(1) Lowell and Christmas v. Beauchamp (1894) A.C. 607, oll. 
(2) Inspector Singh v. Kharak Sing I. J,. R. 50 All. 776, 785. 
(3) Shankar v. Daooji Missir 58 I. A. 
(4) Goode v. Harrison (1821) 100 E. R. 1147. 
{5) Exparte Jones (1888) 18 Ch. D. 109, 119, 123, 125. 
) Jagat Chandra Bhattacharjee v. Gunny Hajee Ahmed 
53 Cal. 24, 226, 235. 
C) Drew v. Nunn (1871) 4 Q. B. D. 061, 666, 668. 
($) Hall v. Warren 32 E. R. 738. 
9) Madhoram v. G. C. Sett. 21 C. W. N. 070. 
0) Ertel Bieber v. Rio Tinto (1918) 260, 273-274, 277, 279-283 
etc. ; 
Rodriguez v. Speyer Bros (1919) A. C. 59; 
Hugh Stevenson & Sons v. Aktiengesellschaft (1918) A.C. 
239. 
(11) Johnstone v. Pedlar (1921) A. C. 263. 
12) In re Bolivia Syndicate (1914) | Ch. 139, 142, 150and S. 84- 
$7 C P. C. 


(viii) Women— 


Femi-sole and married women. 

(a) If an Indian woman has a right to enter into 
a contract of partnership. 

(b) Ifa married woman in India can be a part- 
ner with her husband!. 

(c) Her position under the English law with re- 
gard to her separate property’. 

(dì If a married woman can be adjudicated 
insolvent on her independent contract in 
England and India. 

(e) The law of partnership is not applicable to 

Burmese Buddhist husband and wife’. 
(f) Pardanashin ladies—if can be dormant or 
active partners*. 
(viii) Conviets and felons—outlaws. 
(2) In ease of artificial persons. 
(1) Corporations—companies. 
(ii) Idols and Thakurs ete. 
(3) Quasi-legal persons. 
(i) Firms. 
(a) Partnership between a firm and other 
persons if possible under the new Act*. 
(b) Partnership between firms and a joint 
Hindu family*. 
(c) Legal consequence of such combination’. 
(d) If the old eases are good law under the 
new Act. 
(ii) Unregistered associations. 
(iit) Clubs. 
(iv) Castes ete.-—if can enter into partnership. 


(c) Relation between Persons. 
(x) Difference between relation of persons and asso- 


ciation. 

(i) Import and derivation of the word “rela- 
tion’’. 

(it) Why the Indian statute retained that 
word. 


(y) Relation between persons recognised by law’. 


(z) The relation means )usiness relation. 
Business the first requisite. 


In re Ambalal Sarabhai A. I R. 1924 Bom. 182. 


(1) 

(2) Butler v. Butler B. D 376 

(3) U. Pev. U. Maung 63°M. L. J. lo7 P. C 

(4) Gokuldas v. Sashimukhi 16 C.W.N 29. 

(5) Mt. Basanti v. Babulal A. I R. 1931 A. 225; Watson v. 
Haggit (1928) A. C. 127. 

(6) Sheodoyal v. Jaharmull I. I. R. 50 Cal 549. 

(7) Kader Bux v. Bukt Behari 36 C. W. N 489. 

(8) Louis Dreyfus & Co. v. Purusottam Das Narayan Das 


I. L. R. 47 Cal. 29. 
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(1) Relations, or associations between persons 
whose object is not business are hereby 
exeluded. 

(i1) Instanees of associations thus excluded. 


As to B. The business to be carried on by all or 
any of them acting for all. 
(a) ‘“Business’—what it means. Its definition in 
the I. P. A. and E. P. A} 
Marshall’s definition of business. Definition in 
the Income Tax Act. 
(b) Management. 
(1) Responsibility for the supply of capital and 
labour and their co-ordination. 
(i) Capital subseribed, advanced and borrowed 
by partners?. 
(ii) Labour supplied wholly or partly by 
partners themselves specially for manage- 
ment. 


(c) Management joint or common. 

(i) Difference between the two. True test of a 
common business carried on by all or on 
behalf of the alleged partners." 

(it) Relation between persons created for man- 
agement of business‘. 

(iii) Dormant or sleeping and active partners’, 
Difference between a dormant partner under 

Eng. Ltd. Part. Act. and under the 
Indian Law. 


Common management involves 


(i) Responsibility to all and mutual. 
(ii) Liability for fraud and wilful neglect. 
(dii) Observance of due diligence. 
(iv) Liability to render true account and full in- 
formation. 

(v) Duty to be just and faithful. 

(vt) Greatest common advantage to be kept in 

view, 

Partnership constituted when parties have 
agreed to carry on business and to share in 
profits in some way in common.® 

Acting for all—what it means’—each partner to 





(2) Jaffer Ali v. Standard Bank 47 C. L. J. 292 P. C. 

(3) Amba Das v. Kasabai 89 I. C. 283. 

(4) Rowev. Wood 2 Jact & W. 558. 

(5) Holme v. Hammond (1872) L. R. Ex. p. 233. 

(0) Pooley v. Driver (1876) 5 Ch. D. 458 ; Mallow, March and 
Co. v. Court of Wards (1872) 10 B. L. R. 312, 18 W. R. 384 
P. C. and Ramanath v. Pitamber 21 C. W. N. 632 at p. 634. 

(7) Protap Chandra v. Mallow, March & Co. 12 W. R. 58 on 

appeal to P.C. 18 W. R. 384. 
(3) Cox v. Hickman 8 H. L. C. 268. 
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Distinetion between 
(i) a partner and a manager ; 
(a) if a manager may be a partner as well!. 

(ii) Between a partner and a working partner. 
(iit) Between a partner and a gomastha. 

(a) When a gomastha may be a partner’. 

(b) If partners can agree to drav a salary 

instead of a share in the profits’. 
(iv) Distinction between a partner and a 
creditor sharing in the profits. 


(a) When a creditor may be a partner. 

(b) Large powers of control, if enough. 

(c) Power to direct transaction, if essential'. 

(d) Partner assuming the cloak of a creditor 
and creditor assuming the cloak of a partner 
—how to be determined. 

(e) If it may be used to evade other laws’. 

(f) True nature of Muthalalis in a Labbai 
or Ejman patnership in Madras Presidency, 
if creditors’. 


(v) Distinction between a partner and a laud- 
_ lord sharing in profits. 
(a) When a landlord can be a partner’. 


{vi) Assignment of a share in business, if 
creates partnership’. 

(vit) Partnership in benami, if possible in 
India. 


(x) Ostensible partnerships. 

(y) Holding out and rights and liabilities 
therefor??. 

(2) If it creates partnership}. 


Asto C. Agreement to share the profits of a 
business—third requisite. 


(a) Significance of the word ‘“Share’’. 


1. Relation constituted by agreement and not by 
status. 

(a) Hindu undivided family business has many 

but not all the elements of a partnership’. 


(1) Ramdoyal v. Junmejoy I. L. R. 14 Cal. 793. 

(2) 44 I. C 283. 

(3) Raghunandan v. Harmasji I. L. R. 51 Bom. 342. 

(4) Nutusch v. Irving (1824) Turn and R 496, 525. 

(5) Bhaggulal v. De Gruyther I. 1). R.4 All. 74. 

(6) Bloxham v. Pell 1 W. M., Blacks 999, 

(7) In the matter of Abdul Rahiman Sahib & Co. (insolvents) 

I.L. R. 51 Mad. 308. 

(8) Sree Munjari Dasse y. Poorsottum Das 9 W. R. 499. 
(9) Redpath v. Wigg L. R. 1 Ex. 335. 
(10) Harrison v. Delhi and London Bank 4 All. 437. 
01) Waugh v. Carver 14 R. R. 845. 
(12) Haji Noor Afahomed v. Macleod 9 Bom. L. R. 274. 

(03) Samabkai x. Som'swar I. L. R 5 Bom. 38. 
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(b) Joint trade in a Burmese Buddhist family!— 
(i) partnership between husband and wife when 
constituted by agreement?: 
(ii) if English law allows such partnership’. 


2. Agreement as defined in the Indian Contract Act. 


It requires 

(@) promises express or implied* 
(b) competeney of parties 

(c) lawful consideration 

id) free consent. 


3. Legality of business. 
(i) What constitutes illegal partnership. 


ta) forbidden by law’; 

(b) if permitted, would defeat the provisions of 
any law® ; 

(ce) to defraud people ; 

(d) if involves or implies injury to the person or 
property of another’; 

(e) for immoral purposes ; 

(f) against public policy’; 

(g) prohibited by government notification’; 

(h) prohibited by rules of a government office!’; 

(i) partnership for carrying on trade with an 
alien enemy?!: 

(j) publie policy opposed to trading with enemy”. 

(ii) Some partnerships on the border line. 

(æ) partnership to take license to conduct a toddy 
shop??; 

(b) partnership amongst bookmakers"; 

tc) partnership to execute government contract", 


(iti) Some partnerships not illegal at the outset may 
be so afterwards. 

(a) partnership ipse-fucto dissolved when one of 

the partners becomes an alien enemy". 


Ma Paing v. Maung 5 Rang 29 (F. B.) and the decision of 
the Judicial Committee in U. P. +. U. Maung 63 M. L. J. 
167 thereon. 
In re Ambalal 1924 Bom. 182. 
Butlłer v Butler \o Q. B. D. 374. 
Jirsa Mal Bhagwan Das v. Rumeswar L iy R. 5) A. 827. 
Afirsa Mal BhagwanDas v. Rameswar I. L. R. 51 All. 827. 
Beharı Lal v. Jagadish 1I. 1. R. 31 Cal. 798. 
Everet v. Williams (1787). 
Nalan v. Seth Badrinath 35 Mad. 582. 
fasal Muhammad v. Ata Makammad 4\ Lah., 8. 
Sahib Ram v. Nager mul b3 P. R. 1884 
Sanson v. Driefontein A. C. 484, 505. 
In re Hil hes (1957) } K. B. 48 
Naravan v. Subrahman \i4¢ I. C. 655. 
14) Jefrey v. Bumford (1921) i K. B. 351 and Zerester a S5 P. 
Hullick 27 C. W.N 442 

(15) Mukalla Venkatanandam v. Immidisetty Dhandraju A, I. R. 
1919 Mad. 089. 

06) Rodriguez v. Spever Bros. (1919) A. C. 59. 
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Consideration for partnership : 


combining (i) property 
(ii) labour or 
(iii) skill 
in some business!—-the indicia of it?. 
Xa) It is in the definition in the I. ©. A. Reason 
for omission in the new Act. 
(b) Nature of contribution of each partner. 
(c) If each partner need contribute each ot the 
three’. 
(ad) Contribution of capital, labour and skill by 
different partners, if permissible*. 


5. Free consent. 
Consent not free when caused by 
(a) fraud, 
(b) misrepresentation, 
(c) undue influence, 
td) coercion, and 
(e) mutual mistake as to facets in partnership: 
contracts. ' 


6. Grounds for avoiding agreement of partnership. 
(a) Partnership without consideration, if void. 
(6) An agreement without any Su pulatjon to 
share profits, if void. 
(c) Agreement to bear losses merely but no profit, 
if partnership‘. 
(d) If parties to determine sufficiency of consi- 
deration® 
. Essentials of partnership agreement—view of the 
Special Committee. Some cases’. 
. Formal agreement, if necessary’. 
Carrying on of a business in the absence of a 
written agreement, if enough’. 
3. Parol agreement, if sufficient. 
+. In case of large and complicated undertakings, 
if partnership agreement to be drawn up. 
5. Relations of the parties how to be governed in 
the absence of a written agreement. 


~l 


Noe 





(1) Zn re Ambala? 25 Bom. L. R. 1225. 
(2) fu re Exparte Dalheuse. 
(3) Halsbury Vol. 22 p. 4, para 2. 
(H) Ghure Ram Nure Ram v. Mohammad Yusuf A. I. R. 
1928 Al 549. 
A Raghunandan v. Hormus I. L R. 5i Bom. 342. 
Dale v. Hamilton 71 R. R. 127. 
(7) [Fittam Rowe Rae v, Lewis Pugh 39 ©. L. J. 537 at p. 552 and 
Fadilal v. Khusal 1I. L. R. 27 Bom. 157. 

($) England v. Curling 8 Bead. 129. 
(9) Lakshmi? Sankar v. \atiram 6 Bom. L. R. 4100. 

Essex v. Essex 109 R. R. 490. 

Forster v. Hale 4 R. R. 128. 
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6. If specific performance of an agreement to 
enter into partnership granted by Court 
against unwilling person}. $ 


8. Articles of partnership -how to be drawn up— 
usual clauses in a partnership deed. 


9. Forms of partnership agreement. 
Stamp necessary for such a deed—revistration if 
necessary—registration if enough under the 
new Act. 


10. Articles how may be varied. 

(a) Variation if may be implied by a course of 
dealing in the absence of a written agree- 
ment ; 

(b) instances of such variation’. 


11. Duration of partnership. 
1. Duration of partnership, if to be fixed by articles. 
2. Partnership may be for 
(a) a single adventure or undertaking, 
(b) particular adventures or undertakings, 
(c) a continued business for several years. 
3. Automatic cessation of partnership. 
4. Procedure for determing partnership. 


IHI. Mode of determining the existence of partner- 
ship. 
1. Distinction between a co-owner and co-pariner’. 
(i) Sharing 
(a) gross returns* 
(b) net profits 
if constitutes partnership. 
(ii) Co-owners of a ship when partners® or and 
when not*. 
(dit) An agreement to share trees in a forest, if 
constitutes partnership’. 
2. Receipt of a shure of profits of a business if 
evidence of partnership’.— Lord Lindley’s view — 
(a) A money-lender sharing profits in leu of 
interest in a business, if a partner’. 








(1) Scott v. Raymont 7 Eq. 112. 
(2) Sk. Peer Mahomed v. Nekjan 25 W. R. 49 and Karamat v. 
Vora 19 C. W. N. 337 P. C. 
(3) French v. Styring 140 E. R. 455. 
(4) Sufton & Co. v. Grev (1894) Q. B. 285, 291. 
(5) Penamat: v. Bollaragada I. L. R. 41 Mad. 939. 
. (6) Helnee v. Smith (1834) 7 Bing. 709. 
(7) Abdulla v. Allah Diya I. L. R. 8 Lah. 310; Red v, Mollin- 


shead 4 B. & C. 80; Acr v. Jolnster 21 Beav. 536 and 
Cooper v. Eyre 2 R. R. 707. 
(3) Cox v. Hickman (1860) 8 H. L. C. 208. 
Jlollows, arch & Co. v. Court of Wards 10 B. L. R. 312, 
52 M. I. J. 303. 
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(b) Agent or servant receiving a share of the 
profits as their remuneration, if partner}. 

(c) A servant’s remuneration varying with profit, 
if he be a partner’. 

(d) A manager receiving a salary and commission 
on net profits, if a partner. 

(e) Vendor of a business receiving a share of 
profits for the balance outstanding, if 
partner’. 

(f) Sueh a vendor receiving a share of profits in 
lieu of purchase money, if partner. 

(y) Widow or child of a deceased partner 
receiving a share of profits as annuity, if 
partnert. 

(h) Merchants advancing money or goods to 
builders for payment out of the profits, if 
partners’. 


Sharing of losses as well as profits, if conclusive 


evidence of partnership*. 


te 


(a) Partnership if possible without sharing losses’. 
(b) Agreement to share losses if essential for 
partnership’. 


Intention of the parties is the yuiding principle’. 


(d) Real intention of the parties to be gathered 
from all relevant facts taken together!®. 

(b) Intention to be gathered from the contract 
read as a whole?t. 

(c) True test of partnership as laid down by 
Hon’ble Sir M. N. Mukerji®. 

(d) Evidentiary value of statements filed before 
Registrar in case of registered firms. 

(e) Extracts of the Register if evidence. 


(f) Evidence admissible in ease of unregistered 
firms. 


o. When unregistered purtners can prove their right. 


(a) How partnership to be proved. 
(b) Facts relevant in such cases. 





Thomson Bros & Co. v. -lints (1947) 2 Ch. 211. 
Moula Bux v. Muhammad Afzal 69 I. C. 781. 
Hawksley v. Outram (1892) 3 Ch. 359. 
Holyland v. De Aundes 3 Mer. 
Kilshaw v. Jukes 8 L. T. 287. 
IValker v. Hirsch (1884) 27 Ch. D. 460. 
Brown v. Tapscott 9 L. J. Ex. 1395 Bond v. Prttaurd 
49 R. R. 638. 
Raghunandan v. Hormasj: i. L. R. 5) Bom. 342. 
Adam v. Newbigging (1888) 13 A. C. 308 at p. 315. 
elis Directortes Ltd. v. Gavin and Lloyds (1902) 
1 Ch. 630 C. A. 
Mollows, Murch & Co. v. Court of Wards (1872) + P. ©. 419; 
Pooley v. Driver (1876) L. R. 5 Ch. D. 472. 
Raghumal v. Official Assignee 28 C. W. N. 34. 
Abdul Latif v. Gopeshwar 50 C. I. J. 177 at p. 178. 
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6 Legal position of firm under the new Act. 


(a) Distinction between the status of a firm under 

the English and the Indian Act. 
“(b) Mercantile view of a firm as distinguished 

from the legal view. 

(c) Lord Lindley’s view regarding legal position 
of a firm under the English law. 

(d) Framers of the Indian Act, if influenced by 
the Scotch view. 
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LECTURE IV 


RELATIONS OF PARTNERS TO ONE ANOTHER 


A. General duties of the partners. 


I. The partners to be ‘just and faithful’ to each 
other. 
Good faith amongst partners necessary. 
Duties of the partners under the Roman Law, under the 
Smritis and under the Mahomedan law. The rule in the 
Partnership Act if directory or mandatory - relevant 
rules of interpretation. Rules if applicable to choice, 
retirement and expulsion of partners and enforceable 
by dissolution of partnership or otherwise. 


Fraud and = misrepresentation in the partnership 
contract, 


Effect of fraud on a contract of part- 
nership!—procedure for avoiding a contract of partner- 
ship on the grounds of fraud and misrepresentation— 
partnership contract if to be rescinded in toto or in 
part’. Contract of partnership induced by fraud void- 
able or null and void’. 


Effect of acquiescence on a partnership*. 
Contract indueed by fraud and misrepresentation. 

Necessity of perfect good faith and 
bonafides for continuance of partnership. 


Expulsion of a partner on ground of 
bad faith,—observanee of good faith even in expulsion.§. 


(1) Bagot v. Easton (1877) 7 Ch. l. 

{(2) Urquhart x. Ale Pherson 3 A. C. 83). 

B) Unitet Shoe Machinery Co. of Canada x. Biunah (WN) A C 
339. 

(G) Rawls yx. Wickham 1 Giff. 355. 

(5) Bisset y. Danzel 10 Hare 493. 
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Good faith in the matter of retirement of partners— 
necessity of this rule. If same rule applicable to Eng- 
lish and Indian partnership!. 


Remedy for fraud by a partner in the 
conduct of business-—-remedy for unjust treatment and 
breach of trust by a partner. 


Id. Full information and true accounts to be given— 


Full disclosure to be -made when 
demanded.2 Right of other partners to surcharge and 
falsify in case of non-productionor concealment of 
accounts’. 


IHI. Proper and necessary accounts are to he kept 
regularly. 


(a) System of book-keeping in business firms. 
Form of ledger—eash-book-—purchase and 
sale books and P. L. account. 


Entry of receipts and payments — inter- 
est on drawings, capital and advances—salaries of 
partners—apportionm ent of capital, drawings of part- 
ners, remuneration of partners and division of profits. 
Balance sheet—‘‘Rest in partnership account’’—-open- 
ing and closing of the account books of a firm in case 
of purchase of an existing business—purchase of good 
will, admission of a new partner with premium or 
without it. How to be entered. 


IV. Business of the firm to be carried on to the 
greatest common advantage*. 


(a) Greatest common advantage—distribution of 
business, co-ordination of the works discussing 
and settling of schemes and lines of action. 


Advantage, if material gain—“Common to all 
partners ’—greater advantage of one if to 
be discarded. 


(b) Diligence of partners to attend to the conduet 
of business with diligence and use skill and 
care expected—measure of diligence—excep- 
tion in favour of dormant partners®. Liability 
of partners for wilful neglect’. 


(1) Zaw v. Lare (1905) 1 Ch. 140 ; Bisset v. Daniel 10 Hare 522; 
Trible v. Goldberg (1906) A.C. 494 and Awrundalammal v. 
Aunhi 1930 Mad. 141. 

(2) Imperial Mercantile Credit Association vy. Coleman 29 L. T. | 
and Brunson v. Brunson 1925 Mad. 360. 

G) Dwarka v. Haji 18 CW.N. 1025. 

(4) Abdul Latif v. Gopeswar 56 C. L. J. 172 at p. 180. 

(5) Cragg v. Ford (1842) IV. & C. 280; Sausti y. Manvowindu \919 
Pat. 419 at p. 422. 

(6) Exparte Lelts and Steer 20. Ia Y. Ch. 455. 
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B. Rights of partners. 


I (a) Partner’s right to take part in the business), 


Tf this right may be waived—Lindley’s 
views— difference between dormant and active partners 
—Limited Partnership Act 1907 (English)—distinetion 
between the position of a dormant partner under the 
Indian Act and English Limited Partnership Act and 
partnerhip laws of other countries. 





II. Right of partners to have access to account 
books. 


Inspection of account books?. Inspec- 
tion by agents if allowable—improper use of informa- 
tion from afe books, how to be prevented’. 


Mutual rights and duties of partners 
how determined— (a) by agreement—(b) by law—prece- 
dence of law over contract—the principle of no estoppel 
against statute—statutory right if and when can be 
given up by agreement*. 

Difference between express agreement 
and that implied by a course of dealing—practice of the 
firm if evidence of consent or agreement. 


Variation of contract with the consent 
of all the partners—course of dealing when proof of 
variation in the absence of a written consent. 


Agreement in restraint of trade be- 
tween partners when valid’. 


Ill. Remuneration for partners for special services*-— 
active partners if entitled to remuneration. 


IV. Equality of sharcs of the partners in the profits 
and losses’. 


Shares if may be varied by agreement’. 
Shares in ease of inequality of capital contributed— 
Underhill’s view. 


If losses can be borne by one partner 
only’— if shares in losses may be different from the 
shares in the profits!®. Variation by agreement if legal}, 





(1) Peacock v. Peacock 16 Ves. 51. 
(2) Bevan v. ebb (1901) 2 Ch. 59. 
(3) Dodd v. Amaleamated Marine & Co. Union (1924) 1 Ch. 1106. 
(4) Ahagendra v. Sosht 47 C. L. J. 404. 
(5) Oakes & Co. v. Jackson & anr I. Iu. R. 1 Mad. 134 and 
Atwood v. Lamont (1920) 3. K. B. 571. 
(0) Hassanand Jethanand vy. Bassarmal 108 I. C. 724. 
(7) Jadob x. Balaram 1.1, R. 20 Cal; Re Albion Life Assurance 
Society (1880) 16 Ch. D. 83. 
($) Beejan vy. Yotin 81. C. 431. 
(9) Jair x. Glenvie 4 M. and $ 240. 
(10) Sutton v. Grev 1 Q. B. 285. 
t (11) Bond x. Pittard 3 M. N. W. 357. 
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Common stock, joint capital or joint 
stock, if essential for partnership! Partnership in 
profits, if partnership in assets’. 

What are profits and gross returns—if 
partners can agree as to what should be considered as 
profits’—how actual calculation of prefits made’. 


V. Partner’s right to interest 


(a) on the capital subscribed, 
(b) on advances made. 

Preferenee between a ereditor and a 
partner regarding interest. 

Rate of interest. Difference between 
rate of interest in India and U. K.—statutory rate if 
may be varied by agreement. Agreement to pay differ- 
ent rate if inferrable from trade custom and course of 
dealing. 


VI. Partner’s right to indemnity against the firm— 


For payments and liabilities incurred 
for the conduct of business®. Items chargeable —mea- 
sure of liability when limited by agreement’. 


Right to indemnity to be lost 

(a) by fraud or culpable negligence’, 

(b) by latches’, 

(c) in case of bankruptcy of the partner entitled . 

thereto’. 

Re-imbursement for payments made for protection 
of the firm. Power of the partner for provision in 
emergency?®. Cases. 

Assignment of the right of indemnity. 


VIII. Rights of partners to meet and discuss matters 
connected with the bustness—opinion of majority 
when to prevail—the minority—their remedy!i!— 
demand for closure!?—difficulty in case of a firm of 
two partners. Change in the nature of business— 
unanimity of all partners when necessary. 


\ 


C. Partnership property. 
Property of the firm. 


(t) Property of firm includes 
(a) original stock of the firm, 





(1) Fromont v. Complana (1824) 2 Bing 170. 

(2) Abdul Latifv. Gopeswar 56 C. L. J. 172 at p. 180. 

(3) Watson v. Haggit (1928) A. C. 127. 

(4) Re Spanish Prospecting Co. (1910) 1 Ch. 92, 98. 

(5) Burdon v. Barkus 8 Jar 656. 

(6) British Dominions General Ins. Co.v. Duder (1915) 2. K. B. 
394.. 

(7) Re Webb (1818) 20 R. R. 520. 

(S) West v. Skip (1849) 1 Ves. Sen. 239. 

) Exparte the Governor of St. Thomas’s Hospital (1911) 2 K. B. 

705. 

0) Exparte Chippendale 102. R. R. 7. 

1) Const. v. Harris (1824) Turn & R. 496, 525. 

2) Wally. London & N. A Corporation (1898) 2 Ch. 
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(b) Subsequent acquisition’. 
(c) Good-will?. 
As to meaning of property’. 


(ii) Benami in case of partnership property— 
purchase of a property in the name of one partner 
when partnership property.* A ship or a taxicab 
registered in the name of the partner—position of 
the firm in respect of the taxi-cab and the ship®. 


(iii) Lffect of conversion of partnership pro- 
perty into separate property of partners and vice- 
versa 

(a) by agreement’ 
(b) in the ordinary course of business’. 


Evidence of conversion.» Improvement of partner- 
ship property by a partner or vice-versa if could be 
charged’. 

Presumption in ease of partnership property— 


rebuttal of the presumption. Test of partnership 
property. 


D. Rights and liabilities of partners in respect of 
partnership property. 


(i) Partnership property to be employed for 
private purpose of a partner with the consent of all 
partners. Liability of partners in case of such user 
without their consent. 


(ii) Personal profits earned by a partner from 
any transaction of the firm to be accounted fort. 

(iii) Profits derived by a partner from the use 
of partnership property when payable to the firm”. 

(iv) Profits derived by a partner by the use of 
any information obtained by him from the business con- 
nection with firm if accountablel’, 

Difference between the position of a partner anda 

mere agent!*. Exception to the rule!®. Information used 


for a business of a really different nature—if the rule 
applies. 





(1) -lurrchand & ors. Vv. fuwahermal & ors 32. I. C. 853. 
(2) Ramkrishna v. Mathuswanmu 52 Mad. 672. 
Suleman v. Hası 34 C. W. N. 737 P. C. 
3) Tussar Kant: Ghose & Turit Kant? Ghose LXVII C. L. J. 397. 
4) Helnore v. Smith 35 Ch. D. 430. 
Exparte Connell 3 Deac. 201. 
Hughes v. Sutherland 7 Q. B. D. 160. 
Exparte Rowlandson v. Rose 410. 
Bolton v. Puller | Bos & P. 539. 
Peacock v. Carter (1912) 1 Ch. 663. 
Re Streatfeld, Lawrence & Company + L. T. 601. 
Steward v. Blakeway L. R. 6 Eq. 479. 
Bentley v. Craven 104 R. R. 373. 
Burton x. Wockey 6 Madd. 367 and Clegy v. Fishwick 84 
R. R. 6l. 
Aas ¥. Benham (1891) 2 Ch. 244. 
Trego v. Hunt (1895) 1 Ch. 462 at p. 466 and (1896) A. C. 26. 
Pulin v. Mohendra 34 C. L. J. 405. 
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(v) One partner using the firm name in his private 
trade—remedy of other partners!. 
(vi) A partner carrying on business in rivalry with 
that of the firm—remedy®. Accountability—exceptions 
(a) in case of consent of all partners, 
(b) in ease of a business of a different nature’, 
(c) in ease of business of the same nature but 
not competing*. 
(vit) Whole-time partner starting another busi- 
ness>—remedy*, 
(a). damage, 
(b) injunction. 


E. Rights and duties of the partners after a change 
in the constitution of the firm’-— 


How to be determined ; in the absence 
of a change in the articles of partnership or a new 
covenant if the old terms continue. 

Position of the firm in case of change 
under the Contract Act and the English Partnership 
Act. Change in the original agreement—onus of proof 
and mode of proof’. 


F. Business Continued after the expiry of the term 


of partnership. 
Rights and duties of partners how 


determined? Presaynption 2° how rebutted. 


G. Partnership Constituted for one or more adven- 
tures but Continued after completion thereof. 
Terms of continuance. Presumption— 
mode of rebutting the same. Continuity of the firm 
under the new Act. Analogous law. 


H. Lien of the heirs of a deceased partner on the 
partnership assets!'. 

Nature of the lien!*—when enforceable 
against transferees—bonafide transferees protected!’ 
right of the surviving partners for disposal of partner- 
ship assets—lien how may be lost. 








(1) England v. Carling 68 R. R. 39. 

(2) Mumtas v. Kastmal 11 A. L. J. 423. 

(3) Pulm v. Mohendra 34 C. L. J. 405. 

(4) das v. Benham (1891) 2 Ch. 244. 

(5) Airchner & Co. v. Gruban (1909) 1 Ch. 413. 

(6) Whitewood Chemical Co. v. Hardman (1891) 2 Ch. 417. 

7) Braham v. Beachim (1878) 7 Ch. D. 848. 

(8) King v. Chuck 17 Beav. 325. 

(9) Cox v. Willoughby (1880)13 Ch. D. 803. 
Watson v. Haggit 47 C. L. J. 295 P. C. ; Nelson v. Mossend 

ron Co. (1880) 11 A. C. 298 

(11) oe oe Gobrndoss V. Official clysignee of Madras 60 C. L. J. 
50 P.C. 

(12) Bourne v. Bourne (1906) 2 Ch. 427, 432 and applicability of 
the principle in re Langmead’s Trust (1855) 20 Beav. 20. 

(13) Hugh Stevenson and Sons v. Aktiengeselischaft (1918) A. C. 239 
245. 


LECTURE V 


RELATIONS OF PARTNERS TO 
THIRD PARTIES 


Agency of the partners 


Each partner a principal and an agent of the firm 
—origin of the rule in Cox. v. Hickman. Difference 
between the English and Indiaii Acts—limit of the 
ageney!. 

A. Implied authority of the partners’. 

History of the growth of implied authority in the 
English and the Indian Law—Extent of implied 
authority under the I. P. A. 1932. This authority may 
be extended or ecurtailed’— 

(a) by agreement, 

(b) by custom or usage of trade‘—eustom and 
usages if implied in the agreement". Restriction on 
the implied authority to be made known to third party’. 
Publication, how to be made’. Onus? (s. 20). 

I. Implied authority of a partner extends to 


(t) Making payments and giving discharge of debt”. 
Right of the son of a deceased partner. 

(ti) Acknowledgment of a debt by a partner to save 
limitation!°. 

(iii) Signing and endorsing pronotes and bills of 
exchangel?, 

(iv) Borrowing in case of trading partnerships)’. 

(v) Mortgaging partnership property by manag- 
ing partner to carry on business!?. 





(1) Zn re Riches (1864) 4 De. G. J and S. 581, 585. 
(2) Case of Breillat 6 Moo. P. C 152. 
(3) Cox v. Hickman (1860) 10 East 264. 
4) Williamson v. Johnson (1813) 1 B and C 146. 
5) Saremal v. Kapurchand 48 Bom 176. 
) Matilal v. Unao Comercial Bank. 
(7) M. R. P. R. S. Sanmugantha v. K. Srinivasa 40 Mad 727. 
(8) Pandiri Veeranna v. Grandi Veerabhadra Swami 41 Mad 
427. 
(9) Dewanchand Parmanand v. Ram Das-Uttam Chand 1931 
Lah 130. 
(10) Charry v. Pohomal 50 Bom 665,672. 
(11} Ram v. Kasem 28 G. W. N. 824 and Rala Singh v. Babu 
Bhagwan Singh and ors I. L. R. 2 Rang 367. 
(12) Moti Lail Manucha v. Unao Commercial Bank Ltd. 1930 
P. c. 238. 
(13) Jaffer Ali Bhaloo Lakha and ors v. The Standard Bank of 
South Africa Ltd. 47 C. L. J. 292 P. C. 
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(vi) Power of sale and other powers!. 
II. Implied authority docs not exter to 


(a) Reference to arbitration’—without special 
authority'—English law‘. American view—general 
restriction not necessary. 

Validation by subsequent notification’. Effect of 
reference signed by managing member‘. 

Arbitration under 2nd Sch. C. P C. and under the 
Arbitration Act. 


(b) Opening of banking in the name of one of the 
partners’—when in the name of the firm, if letter of 
one of the partners binds the firm’. 


(c) Compromise of suit’. 


(d) Relinquishment of claim—without payment— 
does not hold as Lord Lindley holds. In the absence 
of fraud one partner can bind and release or submit to 
arbitration or compromise with express authority’. 


(e) Withdrawal of suit!!—as also execution of 
power of attorney for employing lawyers and attorneys. 

(f) Admission of liability in a suit. 

(g) Purchase! or sale of immoveable propertyl?— 
entering into leases also. 


(h) “Entering into partnership on behalf of the 
firm .15’’ 


(i) Payment by or toa partner when payment by 
or to the firm—- partner giving release. 


(j) Various other eases— 


These statutory limitations apply in the 
absence of contract to the contrary. Distinction 
between actual and ostensible authority!® 





(1) Bank of Australasia v. Breillat (1847) 6 Moo. P. C. 193. 
(2) Gopal Das v. Baij Nath 48 All 239. 
(3) Jaskarain v. Ramchand 1934 Lah 434. 
(4) Shead v. Salt (1835) 3 Bing 101. 
(5) Chandoorupunnayya v. Sri Venu Gopal Rice Factory 
Ltd. 43 I. Č. 508. 
(0) Firm Bishambar Mal-Bala-mal v. The Firm Ganga Sahai- 
Nihal Chand 71. I. C. 734. 
(7) Alliance Bank x. Kearsby 6 L. R. C. P. 433. 
(8) I. L. R. 56 Cal 556.—Bengal National Bank Ltd. v. Jotindra 
Nath Mozumdar. 
(9) Crane v. Lewis (1888) 36 W. R. 480. 
(10) Halsbury vol 22. p. 28. 
(11) Furnival v. Western 7 Moore (c. p. 356. 
(12) Hambridge v. De La Croace 3 C B. 742. 
(13) Bond v. Gibson (1808) 1 Camp 185. 
(14) Harrison v. Jackson 7. 'T. R. 207. 
(15) Singleton v. Knight A. C. 788. 
(10) Ahmedbha: v. Fram: 28 Bom. 226. 
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III. Partner’s authority in emergency!. 
+ 
IV. Execution of instrument binding the firm’. 


Form ofthe signature to be made on 
behalf of the firm. If the law as stated in Karmali v. 
Vora (19 C.W.N. 337) and Mohendra v. Labanya (84 
C.W.N. 796) and the Punjab Industrial Bank Ltd. 
Lahore v. Mahomed Husain (I. L. R. 15 Lah. 652) 
has been affeeted by the enactment of S. 22. I. P. A. 


V. Effect of notice to a partner. 


Effect of fraud committed by active 
partners upon other partners in the matter of notice’. 

To whom notice should be given - effect 
of notice before partnership started—English and 
Indian Law. 


VI. Effect of admission’ or representation by a 
partner Concerning the affairs of the firm‘. 


Whole statement and not a part can 
be used5. 

An admission may be of small eviden- 
tiary value in view of the rest of the evidence’. 


Admission, if conclusive proof’—of may 
be shown to be mistaken’. 


VII. Representation when operates as an estoppel’. 
liability of the firm for false and fraudulent 
representations of the partners!°. 


VIII. Admission when concerning the affairs of the 
firm in ordinary course of business'!. 


IX. Liability of the partners for the acts of the 
firm. 

Liability joint in England!? while in 

India, Scotland and Continental Countries of Europe 

liability of partners is both joint and several. Effect 





(1) Hawtayne v. Bourne 56 R. R. 806.—principle if applicable to 
India. cf. S. 186 of Contract Act. 
(2) Dutton v. Marsh (1871) 6 Q. B. 361 ; Emly v. Zve 13 R. R 
347 ; Bevan v. Lewis 27 R. R. 205 and Ram Chandra x. Kasem 
28 C.W.N. 824. 
(3) Tiilhamson v. Barbour 9 Ch. D. 535 ; Aara v. Brown 1 Ch. 
199 and Rampal Sing v. Balvadra 25 All. I. P. C. 
(4) Brojo v. Akshoy 30 C.W.N. 255 at p. 257-8; Afarsh v. Keating 
6 E. R. 1149. 
(5) Bengal Coal Co. x. Prosanna 54 C. L. J.110 at p. 112. 
(6) Sir C. C. Ghose v. Kumar Kamakhyva 35 C.W.N. 20 at p. 208. 
(7) S. 34 Ind. Evidence Act. 
(8) Ridgway v. Phillip’ Cr. M. & R. 415. 
(9) Re Coasters Lid. (1911) 1 Ch. 86: 
(10) Hirst x. West Riding Union Banking Co. (901) 2 K. B. 500. 
(11) Fergusson v. Fufe54 R R 12. 
(2) Kendal x. Horrilton 41 L'I. 413. 
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of this rule if suit lies against one of the partnerst. If 
suits in the firm name bind the partners. 

The test for ascertaining liability and 
non- liability of the firm : 

(a) Effect of decree against some of the partners — 
if another suit for the balanee maintainable 
against other partners’. 

Distinction between joint and several 
liability and mere joint liability. 


X. “Acts of the Firm”. 


Introduced for the first time in I. P. A. 

Act includes 

(a) Positive act. 

(b) Negative omission. 

General Clauses Act’. 
An act of the firm 
includes acts and omissions 
(îi) by all partners, 
(it) by one pariner and 
(iii) by an agent of the firm having authority to 
do so. 
Act giving rise to a right enforceable. 

Acts include 

(1) Contracts, 

(2) Civil wrone or torts, and 

(3) Crimes. 
Rights include 

(a) Civil and 

(b) Criminal 
Rights may arise out of 

(i) Contract 
(ti) Tort. 

Wrongful act or omission of a partner 
acting in the ordinary course of business of the firm, if 
an act of the firm within the definition. 

Application of the money by a partner 
within his apparent authority if an act of the firm. 

Misapplication of money by a partner, 
if so included. 

Misapplication 
bonafide and 


malafide, 
if included in the act of the firm. 





(1) Narayana v. Lakshana I. L. R.21 Mad. 256 and AA. Pinari 
v. Sardudda (1927) Lah 819. 

(2) Vd. Askari v. Radha Ram 1I. L. R. 22 All. 307, Hemendra v. 
Rajendra I. Ty. R. 3 Cal. 353, and Js. Mossele Solomon v, Aar- 
tin & Co. 39 C.W.N. 454. 

(3) General Clauses Act. X of 1897 S. 3 (2) 


4 
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XI. Contractual rights of the firm _ 
to be governed by the unrepealed provi- 
sions of L C. A. 
when not inconsistent with the express 
provisions ot I. P. A. 
Rights include 
obligations and are unenforeeable by 
and against a firm. 
Rights include inter-alia 
(1) Lending and borrowing~ 
(a) release of debt! 
(6) keeping alive of a debt under the Indian 
Limitation Act’. 
(2) Purchase and Sale of goods and other properties. 
(3) Mortgage, lease, exchange, pledge, hire and hire- 
purchase. 
(4) Payment and realisation of debts. 
(5) Payment and discharge of officers, servants, 
labourers and experts, sub-agents, factors ete. 
(6) Contracts of bailment. 
(7) Contracts for earriage of goods. 
(8) Other contracts. 
These rights are enforceable by 
(i) specifice performance 
(ii) rescission of contract 
(iii) compensation for breach of contracts 
(iv) repayment of money lent and payment of 
rent or 
hire agreed upon and price of things sold 
ete. 


XII. Liability of a firm for the acts of its agent. 


XIII. Liability of the Firm for the acts of a 
Partner 
(4) within implied authority 
(ii) and outside it. 


XIV. Liability of a Firm for the wrongful acts of a 


Partner. 
Liability of the partner for such acts 


whether joint or several. 
Underhill’s view on the liability of a 
firm for the torts of a partner. Similar law. 
Extent of liability’. 
(a) Things necessary to be proved for fastening 
liability on the other partners— 
(i) acting by the partner in the ordinry 
course of business of the firm* or 





(1) Avrishna v. Tarak 38 C.W.N. 545 
(2} SS 19 and 20 of the Ind. Limit. Act. 
B) Blyth v. Fladgate 7 Ch. 337 and Sherjan v. Alimuddy 

I. L. R. 43 Cal. 511. 
(4) Lloyd v. Grace, Smith & Co. (1912) A. C.,716. 
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(ii) with the authority of the other partners 
i.e. authority either express, or implied. 


XV. Loss or injury caused to the third party. 
(a) Third party—definition in 1. P. A. Agents of 
the firm, if third party.. 
(b) Injury if includes 
injury to person. 
Compensaticn for injury under 
(i) The Fatal Accidents Act 
(ii) Workmen’s Compensation Act and 
(iu) Ordinary Law 
(a) Civil 
(b) Criminal. 
(c) Loss or injury to property. 
Liability for the 
(ìi) torts of a partner? 
(ii) torts of an agent of the firm. 
Principle of lability of joint tort- 
feasors, if applicable to the firm or partners. 
Liability, if 
(1) joint and 
(ii) several. l 
Contribution amongst partners, if , 
allowable. Two kinds of misapplication of property 
by a partner— 
(i) while not in the custody of the firm 
(ii) while in the custody of the firm. 


1. Liability for Misapplication of Property by a 
Partner while not in the Custody of the Firm. 


Liability of the firm for misapplication 
by partners®. Four elements need be proved to fix 
liability on other partners— 

(i) receiving the money or goods by a partner 
of the firm, 
(ii) receiving from a third party, 
(iii) receiving to be within his apparent authe 
rity, and 
(iv) misapplication by him. 
(e) Acting within his apparent authority. 
Apparent authority, if ineludes the 
nuthority exercised by 
(i) nominal partners, 
(ii) retired partners, 
(iii) expelled partners, 
(iv) insolvent partners, 
(v) dormant partners, 





(3) Kendall v. Hamilton 41 L. T. 418. 
(1) Cleather v. Twisden 28 Ch. D. 340. 


` 28 


2. Liability for misapplication of money or goods 
while in the custody of the Firm. 


Things to be proved for such liability — 
(i) money or goods received in- the ordinary 
course of business of the firm, 
(it) receiving it from a third party, 
(iii) misapplication by any of the partners, 
(iv) while in the custody of the firm. 
Liability of the firm for the money 
stolen or robbed from the car when sent to the banks 
for deposit. 


XVI. Holding out as a Partner’. 
Application of general principle by 
conduct’. 
Principle of holding out-- 
(a) Elements necessary for fastening liability on 
the Defendant— 
(i) express declaration or indirect represen- 
tation 
(ii) plaintiff to know of it, and 
(iii) believe in its truth, and 
(iv) to give eredit upon the faith of that 
representation’. 
(b) Things necessary to be proved in case of holding 
out— 
(1) representation that the defendant is a partner 
in a firm, 
(2) representation made 
(i) by the defendant himself, or 
(ii) by any other person 
(a) within his knowledge or 
(b) within his informati , and in cither 
ease he does not contradiet:! but 
allows the representation to go 
current and spread itself ; 


(3) representation reached the plaintiff, 
(4) he belicved in the same, 
(5) he gave credit on that faith. 

(c) Representation how made. 


Reprentation may be made 

(i) by spoken words . 

(it) by written words, appearing in letters, 
advertisements, leaficts ete. (written in 
hand, printed, lithographed, typed cte.) or 

(iii) by conduct. 





(1) Sarat Chandra De v. Gopal Ch. Laha 20 Cal. 296. 
(2) Furguarson Bros. & Co. v. King & Co. (1902) A. C. 325 
and 8. 115 Evidence Act. 


(3) Dickinson v. Vulpy 34 R. R. 348. 
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(d) Non-liability when creditor is not missed, that is 
(i) when representation does not reach 
creditor} 


(ii) if the creditor himself knew the represen- 
tation to be false. 
What facts constitute holding out is a 
question of fact and not a question of law— each case 
depends upon its own peculiar facts. Lindley’s views. 


(e) Distinction between a case when others declare a 
person to be an undisclosed partner while himself 
denying it”. 

(f) Representation to be made before credit given’. 


(g) No liability in the ubsence of the knowledge of. the 
representation’. 

Applicability of the doctrine enun- 
ciated in Scraf v. Jardine’ in India—how to prove 
knowledge’. 

(h) Knowingly permitting himself to be represented 
us a partner’. 

(1) Steps to be taken by a party to escape liability. 
when he is falsely held out as a partner. 

Repudiation, if enough— 

public advertisement or injunction 
from court, if necessary”. . 

In such a case, if injunction may be granted’. 
(j) The principle of holding out is based upon the 
principle of agency. 

Representation of an intention to be a 
partner not enought, 

(k) Judgment aguinst the firm in the firm-name if 
enforceable against nominal partners. 
“Wis! doctrine, if has application in 
case of not giving credit e.g. in ease of Tort. Sir F. 
Pollock’s view. 
(m) Effect of registration of firms upon the doctrine 
of holding out. 


Intimation to the Registrar under 
S. 63 I. P. A. of a retirement or expulsion of a partner 





(1) Pott v. Eyton 74 R.R. 271 and Thomson v. First National 
Bank of Toledo 4 Davis Sup. Cp. Rep. 531. 
{2) Martyn v. Grav 14 C. B. N. S. 824. 
(3) Fox v. Clifton 6 Bing. 776. 
(4) Qunarman v. Burnett 55 R. R. 717. 
(5) Zn re National Bencfit Assurance Co, Ltd. (1932) 2 Ch. 184. 
(6) Scarf v. Jardine (1882) 7 A. C. 345, 353, 364, 365. 
7) Collingwood v. Berkelev 15 C. B. N. S. 145. 
(S) Atkin v. Rose (1923) 4 Ch. 522. 
(9) Walter v. Ashton (1902) 2 Ch. 282. 
(10) Greenwood v. Martins Bank 1932 W. N. 178 and Maurice v. 
Aorley 29 C. W. N. 496. 
(1) Bourne v. Freeth 33 R. R. 275. 
(12) Daws v. Hayman & Co. (1903) 1 K. B. 854. 
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or of a dissolved partnership, or election of a minor 
partner not enough to escape liability. 

Publie notice under S. 72 necessary, 
exception in case of death of a partner. 

Non-liability of his estate and legal 
representative. 


(n) Sub-partnership. 


Assignment made, mortage or charge 
created by a partner is under certain disability but 
assignment not void}. 

Right of transferee 
(a) to receive profits in the share of his trans- 
feror, 


(b) to gsuefor accounts after dissolution, 


(c) to receive his transferor’s share of assets after 
dissolution. 
Disability of his assignee— 
(i) He cannot inspect accounts, 
(ii) nor take part in the conduct of business, 
(iii) nor challenge accounts of profits settled by 
the partners, 
(iv) nor can sue for dissolution, except in 
Amerjea’. 
(d) No partnership between assignee and other 


partners of the assignor except with the lutter’s 
consent’. 


(ey Assignment, if gives right to the other partners 
to sue for dissolution. 


Difference in the views of the different High 
Courts in India. 


Effect of the new Act upon old decisions. 


(f) Inability of assignee not permitted to act us a 
partner— 


Effect of Bankruptey of the assignor 
after the trasfer. 


Right of the official Assignee or receiver 
in Bankruptey against the assignee of a partner. 
(g) Assignee of a partner admitted to partnership. 


Intimation to the Registrar of firms 
under section 63, if necessary. 


Effect of a elause for assignment in the 
partnership articles. 





(0) Juggat v. Radhanath I. L. R. 10 Cal. 699 and Jarshal w. 
Jaciure 10 A. C. 325. 
(2) Dhanj: v. Golab Chand 1925 Bom. 347 and Emanuel v. Svmon 
(1907) 1 K. B. 241 and Marquand v. New York Mfg. Co. 
17 Johns 525 (Amer.) 
(3) Domaty v. Ramen I. L. R. 27 Cal. 93. 
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XVII. Minors admitted to the benefits of partner- 
ship. 


(a) Minors under the Indian Majority Act IX of 
1875. 

Wards under the Court of Wards if 
governed by S. 30 I. P. A.—boys between 18 and 21 for 
whose person and property a guardian was appointed 
but subsequently discharged, if governed by S. 30 
I. P. A. 


(b) Provisions of the Indian Contract Act how far 
applicable to partnershipt. 


(c) Ifa minor can bea partner ofa firm by agree- 
ment with the guardian? under the Indian Law. 
An infant, if can be a parter under the 
English Law’. 


I. Position of a minor partner. 


(i) A minor partner is at liberty to affirm or 
disaffirm past transactions before he comes 
of ageor after itt. 

Exception— 
If a minor incurs liability by fraudu- 
lent representations as to age, creditors may be paid out 
of his estate’; 


(ii) an infant not liable for the tort of his 
co-partners ; 


(iii) not liable for holding out except after he 
comes of age. 
Change in the law since before 1890. 


(d) Conditions necessary for admission of a minor to 
the benefits of partnership. 


. (i) A firm to be in existence before a minor can 
be admitted to the benefits of partnership‘, 

(iz) Consent of all partners necessary’. 

(iii) Consent implied by a course of dealing by 
the partners’. 


~ 
© 
s 


Effect of admission of a minor to the benefits of 
partnership— 


(i) so admitted he will not be a partner until 
he affirms after coming to age ; 
(ii) his other properties will not be liable’; 





(i) Nawab v. Jai Kishor’ 32 C. W. N. 874 and Mokori Bibi v. 
Dharmadas Ghose. 

(2) A. Khorasaney v. C. Acha I. L. R. 6 Rang. 198. 

B) Zovell & Christmas v. Beauchamp (1894) A. C. 607. 

(4) Goode v. Harrison 24 R. R. 307. 

(5) Ad. Rafiq v. K. Qunar 1922 Lab. 441. 

(6) R. Leslie Ltd. v. Sheil! (1914) 3 K. B. 607. 

(7) Zutchman v. Shibo Prokash I. I. R. 26 cal. 349. 

(8) S.11 I. PSA. 

(9) Inspector Sing v. Kharak Sing (1928) AN. 403. 
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(iii) he will not be personally liable for any 
obligation of the firm? 

(iv) change in the position of surviving part- 
ners when the minor & representatives of 
deceased partner is admitted to part- 
nership’; 

(v) if a minor so admitted can demand aceount 
before coming of age ; 

(ui) minor, if ean sever connection before 
coming of age ; 

(vii) if there can he dissolution at the option of 
other partners during his minority. 


(f) Onus of proof regarding admission of an infant 
to the benefits of partnership— 
(i) evidence necessary to prove this point’ 
(ii) right of repudiation by such minor after 
coming of aget. 


XVIII. Election by a person admitted to the bene. 
fits of Partnership after coming of age— 
(a) time-limit—siz months, to run from the date 
of his 
(îi) attainment of majority 
(ii) from the date of his knowledge, if he came 
to know of his rights afterwards. 


(b) Notice to be given of his election— 

(i) notice to the Registrar of firms under Sec- 
tion 63 I. P. A. 
(it) public notice under S. 72 J. P. A. 

(c) Effect of failure to give notice. 

(d) Onus of proving the date of knowledge of admis- 
sion of the minor to the benefits of partnership. 

(e) His rights and liabilities on electing to become a 
partner. 

(f) His rights and liabilitics on his not electing to be 
a partner. 

(g) Effect of holding out by a minor admitted to the 
benefits of partnership. 

(h) Obligation of other members of the firm by the 
borrowings of the minors admitted to the benefits 
of partnership for the purposes of the firm’. 

(i) Right of the creditors supplying such loans 
against the firm and other partners, 


(1) Harmohan v. Sudarsan 25 C. W. N. 847 at P. 850. 
Jaffer Ali Bhaloo Lakha x. Standard Bank of South Africa 
Lid. 47 C. L. J. 292 P. C. 
(2) Babu alas Govindoss ¥. Official Assignee Madras 
60 C. L. J. 50 P. C. 
B) Sannyasi v. Krishna 1. L. R. 49 Cal 560 and Gowrnda v, 
Oficial Assıgnec of Afadras I. L. R. 57 Mad. 931-39 C. W. N. 
1018 P. C. 
(4) Zispector Sing v. Kharak Sing (1928) All. 403. 
(5) Maung Aung Gyaw v. Haji Dada Shariff & Co. 42 I. ©. 98, 
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(ii) rights of major partners making advances 
to such minors for the firm under S: ction 
30 I.P. A 


(i) If a minor can be adjudged insolvent—- 
(7) his interest in the firm how far bound when 
the firm is adjudged insolventi. _ 
(j) If the principle is applicable to minor members of 
joint-family trade inherited by the members or 
started by the manager for the time being?. 


(k) In suits against partnership firm if personal 
decree is alow ed against a minor’. 
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LECTURE VI 


INCOMING AND OUTGOING PARTNERS. 


A. Continuity of firms inspite of change of partners. 


1. Previous law under the I. C. A. 
2. English Law on the Subject. 
3. Change in the law by the new Act. 

(i) Report of the Special Committee and their 
reasons. 

(i) Change necessary for giving unity and 
continuity to the business. 
4. Firm not dissolved by the outgoing of some of 
the partners. 
5. Introduction of new partners with the consent 
of all existing partners. 
(i) Clause for introduction of partners in the 
partnership agreement, if enforecable— 
Lindley’s views. 

(ii) Nature of the right of a new partner 
introduced by the senior partner on the 
strength of such clause at the time of his 
introduction‘. 

(iii) If a nominee of a partner can be compelled 
to become a partner of the firm’. 





(1) Jogmohannarayan V. Girish Babu I L. R. 42 All. 515. 
(2) Zhe Official Assignee of Madras v. Paluniappa Chetti 
I. L. R. 41 Mad. 824. 
(3) Kakumanec Ventatasuryanarayvana v. Akutthota Ramayya 40 
M. L. J. 1533 The Oficial Assignee of Aladras x. Palaniuppa 
Chetty 41 Mad. 824, 835, 839. 
(4) Bryne vy. Reid (1902) 2 Ch. 735. 
(5) Aladgwick v. Wimble (1843) 6 Beav. 495. 
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6. If executors or devisees or heirs of a deceased 
partner can claim admission into partnership 
without consent or previous agreement to that 
effect. 

7. Assignee of a partner’s interest if can claim 
admission into partnership against the will of 
other members of the firn’— 

(a) legal consequence of such an assignment’. 


S. Power given to a partner to nominate his suc- 
cessor in partnership decane power how to 
be exercisedt. 


B. Liability of new partners for the debts of the 
firm before their introduction— 


(1) he may incur liability by an agreement to 
that effect ; 


{w) slight evidence is enough to prove such 
agreement; 


(iii) agreement between partners for substitu- 
tion of liability if binding on creditors ; 


(iv) agreement between partners for such 
substitution if enforeeable by creditors’. 


C. Retirement of a partner. 


(1) A partner may retire 
(a) at any time with the consent of all other 


partners ; 

(è) eonformably to an agreement between 
partners ; 

(c) by notice of retirement in case of partnership 
at will ; 


(d) a dormant partner may retire without notice’ 
— reason for the rule’. Necessity of notice 
when creditor knew dormant partner asa 
member of the firm’. 


(2) Liability of a retiring partner for debts con- 
tracted before his retirement’. 





(G) Cromford v. Hanulton 3 Madd. 254; Crawshav v. Maule 
| Swanst 495, 518, 523. 

(2) Deb: Baksh vy. Habib Shah 35 AN. P. C. 331, 335-336, P. C. 

(3) Cassels v. Stewart (1881) b A. C. 64, 73 ; Smith v. Parkes 

(1852) Beav. 115. 
Jagatchandra v. Radhanath I. 1. R. 10 Cal. 669. 

(4) Bechubai v. Shamji 9 I. L. R. Bom. 536. 

(5) P. B. Sarma v. Phanindra 35 C. W. N. 593. 

(0) Smith v. Patrick (1901) A. C. 282 ; Russa Engineering Works 
v. Canada Transport Co. (1926) I. L. R. 41 Mad. 930 ; 
British Homes Assurance Corporation v. Paterson (1 902) 
2 Ch. 404 and Axparte MWutmore 3 Deac. 365. 

7) Heath v. Sansom (1832) 4 B. & Ad. 172. 

(8) Carter y. WWholley 1 B. & D. 11. 

(9) Farrar v. Deflme 1 Car. & K. 580. 

(10) wMaurece v. Morley 29 C. W. N. 490. 
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(3) Mode of discharge of a retiring partner from 
liability to a third party for acts of the firm done 
before his retirement. 

(a) Necessity of a tripartite agreement. 

(b) Such agreement if may be implied by a course 
of dealing. 

(c) Creditor when stopped from suing a retiring 
partner. 

Liability of a retiring partner for future debts 

of the firm. 

(a) Exception—in case of persons dealing with 
the firm without knowing him to be a 
partner. 

(b) Cessation of liability by giving public notice. 

(i) Mode of giving publie notice under SS. 63 
and 72 I. P. A. 
(ii) By whom notice may be given. 
(iii) Prescribed form of such notice. 
(iv) Notice to individual customers if necessary 
under the present Act—previous law 
discussed. 


(4 


aS 


D. Expulsion of partners. 


‘1\ Special provisions for expulsion in articles of 
partnership necessary. ; 


(2) Expulsion clause to be strictly construed’. 


(3) Necessity of perfect good faith for exercise of 
contractual power. 
(a) Meaning of good faith in such cases’. 


(4) Necessity of concurrence of all partners as requir- 
ed by articles. 


(5) If majority can expel without express power. 


(6) Grounds of expulsion— 
(i) Breach of covenant of partnership if 
sufficient. 
(ii) Flagrant breach of duties by a partner if 
ground for expulsion. 
(iii) Criminal convention if good ground’. 
(T) Reason for expulsion if required to be stated. 
(i) If statement of reasons can be dispensed 
with by agreement. 


(S) Legal consequences of arbitrary expulsion’. 
(a) Remedies of the expelled partner. 
(i) Re-instatement 
(ii) Dissolution 
(iii) Damage or 
(iv) Account. 





(1) Carmichael v. Evans (1904) 1 Ch. 486. 

(2) Green v. Howell (1910) 1 Ch. 495, C. A. 

(3) Carmichael y. Evans (1904) 1 Ch. 486. 

(4) Blisset v. Daniel (1853) 10 Hare 493; Andrews v. Adetche: 
(1905) A C. 78; Clark v. Hart (1858) 10 E. R. 1443. t 
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(9) Liability of the cxpelled partner for past and 
future debts of the firm. 


E. Insolvency of a partner. 


(1) Effect of insolvency of a partner on the continu- 
ance of firm. 
(a) Agreement for continuance how far binding. 
(6) Cessation of partnership after adjudication. 
(i) Date of adjudication order, if retrospectivel. 
(2) Liability of the estute of insolvent partner for an 
act of the firm subsequent to adjudication. 
(3) Liability of the firm for acts of insolvent partner. 
(4) Dealings and transactions with bankrupt after 
order—when and how far protected’. 
(5) Dissolution of u firm on adjudication of a 
partner— 
(i) Right of solvent partners to get in joint 
assets. 
(ii) Appointment of a solvent partner as 
manager or receiver in case of disputes 
as to management’. 


F. Effect of death of a partner. 


(1) Firm reconstituted with the surviving pariners 
under the previous agreement. 
(a) Non-liability of the estate of the deceased 
partner for any act subsequent to his death. 

(2) Firm dissolved by death in the absence of agree- 
ment to the contrary’. 

(t) Authority of the surviving partners for the 
purpose of winding up. 

(ii) Rights of the representatives of deceased 
partners when partnership business is 
continued after the death of the partner’. 

(iit) Liability for account by surviving partners 
when money in the share of the deceased 
partner is used in their business’. 


i. Rights of the outgoing partner to carry on 
competing business. 

(1) Advertisement of a competing business by an 
outgoing purtner. 





(1) S. 51 of Presi. Towns Insol. Act 1909 & S. 28 Sub-sec. (7) 
of Proy. Insol. Act 1920 and S. 37 English Bankruptcy 
Act 1914. 

(2) Shears v. Goddard (189) 1. Q. B. 406. 

(3) Zox v. Hanbury (1770) Cowp. 445. 

(4) JMussamat Jatti v. Banwari Lal 28 C. W. N. 785 at p. 790. 

(5) Haji Hedayetullah x. Mahomed Kamil 29 C, W. N. 161 P. C. 

(6) .VWahomed x. Haji 26 C. W. N. 463 and John v. Bertha 

47 C. L. J. 295 P. C. 
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(2) Restrictions on such advertisements— 


(a) Not to use the firm name, 

(b) Not to represent himself as carrying on 
business of the firm, 

(c) Not to solicit the customers of the old firm}. 


(3) Rights of an outgoing partner may be extended or 


I. 


(1) 


(3) 


restricted by an agreement between partners— 
(i) Agreement in restraint of trade if valid’. 
(i) Reasonableness of restriction necessary’. 
(iii) Restriction containing two severable parts, 
one reasonable another not—if reasonable 
part enforceable’. 


Rights of the outgoing partner to share subse- 
quent profits. 


User of the share of the assets of an outgoing 

partner by other partners in the business without 

final settlement of account gives option to the 

outgoing partner 

(a) To claim a share of the profits proportionate 
to his share, or 

(b) To charge interest 6% p. e. on the share of 
his assets‘. 


Partnership for fixed period—expiry of the period 
—-automatic dissolution—final settlement not made 
— managing partner continuing business—- 
(i) If the outgoing partner has the same 
option’. 
Option given to surviving partners to purchase 
the share of the deceased partner. 
(a) Option how to exercise. 
(6) Compliance with the terms in all material 
respects, if necessary. 
(c) Effect of non-compliance. 
Distinction between. an option to 


purchase and a contract for the purchase of deceased 
partner’s share’. . 





(4) Option given to continuing partners for the pur- 
chase of the share of an outgoing partner in 
partnership agreement. 

(a) Option only exercised —right of the outgoing 
partner to any further share of the profits. 
(1) Aonski v. Peet (1915) 1 Ch. 530. 
(2) S.27L C.A. : 
(3) Ale Eltistrim v. Ballymacelligot Co-operative & Co. Society 
(1919) A. C. 548. 
(4) Britrsh Remforced Concrete Co. Schelff (1921) 2 Ch. 563. 
(5) Yates v. Finn 13 Ch. D. 839 and Ifuhammad Kamil x. Has 
33 ©. L- J. 411. 
(6) Parsons v. Havward 135 R. R. 249. 


Vvse v. Foster (1874) L. R. 7 H. L. 3i8. 
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(b) Compliance in all material respects necessary. 
(c) Non-compliance keeps the liability to account 
alive. 


I. Effect of a change in the constitution of a firm on 
the continuing guarantee given 


(a) to a firm or 
(b) to a third party in respect of transactions of 
the firm. 

(1) Continuing guarantee when revoked by change in 
the constitution of the firm}. 

(2) No revocation when the person agreed to become a 
surety to the fluctuating body’. 

(3) Contract of surety binding so long as the firm 
remains unchanged’. 
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LECTURE VII 


DISSOLUTION AND WINDING UP OF THE 
AFFAIRS OF A FIRM 


A. Modes of dissolution and winding up. 

1. Voluntary dissolution and winding up of the 
business of the firm by the partners themselves 
known as voluntary dissolution. 

2. Dissolution of a firm by arbitrators appointed 
to settle disputes between the partners 

(i) in pursuance of partnership agreement, 
(ii) by mutual consent. 

3. Dissolution of partnership by Court known as 

compulsory dissolution’. 


B. True Conception of dissolution. 
1. Different kinds of dissolution—- 
(a) dissolution by agreement ; 
(i) dissglution by consent of all partners. 
Waver of non-fulfilment of terms by mutual 


consent. 
(ti) Dissolution in accordance with the contract 


between the partners. 





(1) Neel Comol v. Brpro I. L. R. 28 Cal. 597. 
(2) Pease v. Hewett (1862) 31 Beav. 22. 
(3) Bank of Scotland v. Christie 54 R. R. 43. 
(4) Anderson v. Anderson 25 Beav. 190. 
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(b> Compulsory dissolution— 
(i) by adjudication of all the partners, 


(ii) by adjudication of all the partners, except 
one. 


(iii) by the happening of an event which makes 
it unlawful for the business of the firm to 
be carried ont. 


(iv) When it becomes unlawful for the partners 
to earry it on with one or more of them. 


Exeeptions— 


(7) when a part of the business becomes illegal 
but the rest can be carried on lawfully ; 


(it) when one of the partners becomes an alien 
enemy? but the business can be carried 
on with the other members in partnership. 


(c) Dissolution on the happening of certain 
contingencies— 


(i) by eflux of time when partnership is cons- 
tituted for a fixed term’*. 


(i) by the completion of the adventures‘ or 
undertakings when constituted to carry 
them out only, 


(iii) by the death of a partner*—principle in- 
volved®, 


(iv) by adjudication of a partner as an insol- 
vent’. 


Proviso—when there is an agreement 
hetween the partners to the contrary the firm will 
continue in each of the above cases’. 


(d) Partnership at will dissolved by notice’ 

e.g. intimation of will to dissolve by 
filing plaint is enough!®. Lunacy nv bar to dissolution™! 
— notice cannot be withdrawn!?—if may be prospective. 
Continuance after notice is for winding up only!'. 


(1) Esposito v. Bowden (1857) 7 E. & B. 763. 
(2) Griswold v. Waddington (1818) 15 Johns, 57. 
(3) Commissioner of Income Tax Madras v. Krishna Aiyar 
56 M. L. J. 151. 
(4) Mani Singh v. Dial Singh 42 I. C. 459. 
(5) Abdul Huq v. Fumelari 100 I. C. 616. 
(6) Maharaj Kishen v. Har Gobind 101 P. R. 1914. 
(7) Crawsay v. Collins 15 Vis 228. 
(8) Crawshay v. Maule (1818) 1 Swan 395. 
(90) Pulin v. Mohendra 34 C. L. J. 405. 
(10) Sathappa v. Subramanyan 31 C. W. N. 857 P. C. 
(11) Mellersh v. Keen 27 Beav. 230. 
(12) Jones v. Lloyd 18 265. 
(13) Peacock v. Peacock 16 Ves. 16. 
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C. Dissolution by the Court. 


The Court may dissolve the firm on the 


following grounds :— 


1. 


2s 


Insanity of the partners!— temporary illness not 
sufficient?. 

Permanent? incapacity of any of the partners— 
temporary insanity not sufficient*— question of 
incapacity of a dormant partner noticed. 


Conduct prejudicial to partnership. 


Persistent and wilful breach of agreement and 
impracticability to carry on business together 
in partnership*—- 

(7) necessary conditions’, 

(71) where continuance of business is not advan- 
tageous and mutual confidence of partners 
is destroyed’, 

(tii) continuance of business with advantage 
impracticable’, F 

(iv) falsification of accounts, constant wrangl- 
ing, refusal of non-participation in mat- 
ters of business and deep-rooted enmity?°. 

Exception ~ ill-temper and ordinary 


misconduct not enough!?!. 


Transfer of an entire interest by a partner to 
a third party. 
Charging order on the share of a partner under 
order 21. r. 49 of the C. P. Code. 
Sale of the share of a partner for land revenue 
or other dues recoverable as land revenue. 
Inevitability of loss in husiness due to 

(a) business working at a loss, 


(b) refusal to supply capital by a partnerl’@— 
stoppage of business if enough!’, 








Williams v. Rowlands 10 W. R. 186. 

Whitwell v. Arthur 35 Beav. 150. 

Jones v. Noy (1833) 2 My & K. 125, 129. 

Whitwell v. Arthur (1865) 35 Beav. 140. 

Essell v. Hayward (1860) 30 Beav. 158 ; Charlton v. Poulter 
(1753) 19 Ves. 148n 

Krishnamachariar v. Sankara Sah 25 C. W. N. 314 P. C. 

Ram Singh v. Ram Chand 57 I. C. 185. 

G. A. Mackenzie v. Himalaya Assurance Co. 30 C. W. N. 
440 ; he Krishnamachariar v. A Sankara Sah 25 C. W. N. 
314 P. C. A 

Bailey v. Ford {1843) 13 Sim. 495. 

Harrison v. Tennant 21 Beav. 482 and Afwood v. Maude 
(1864) L. R. 3 Ch. 373. 

Goodman v. Whitecomb 37 E. R. 492. 

Haramohah Poddar v. Sudarson Poddar 25 C.W.N. $47. 

Sathappa Chetti v. Subramania 3i C. W. N. 857 P. C. 
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(c) refusal of the partners to advance requisite 
funds}, 
(d) other causes. 


9. On other just and equitable grounds e.g. 


(a) marriage of a female partner, 
(b) assignment of a share of a partner, 
(c) other causes. 


Nature of such grounds, if ejusdem 


generis. Remedy of a partner unfairly treated? 


D. 


E. 
F. 
G. 
H. 


Persons who can sue for dissolution by Court’. 


Courts which have jurisdiction to grant disso- 
lution. 


Date of dissolution‘. 


Notice of dissolution how to be given or 
published. 


Liability to third parties —- 
(i) when ceases after dissolution’, 
(ii) when continues after dissolution’. 


(a) Change in the law by the new Act ; 
(b) rule of estoppel if applicable’; 
(c) when presumption of notice arises’. 
(d) Notice not necessary in ease of? 
(i) the estate of a deceased partner, 
(ii) the estate of a partner adjudicated in- 
solvent, 
(iii) the estate of an undisclosed partner rc- 
tiring from business. 
(e) Liability ceases in case of death, adjudication 
and retirement. 


I. Winding up of business after dissolution— 


(i) implied authority of the partners how far and 
when continues after dissolution, 


(ii) continuing partner’s right of dealing with and 


disposing of the assets— 
(a) observance of good faith in exercise of the 
right); 





Jennings v. Beddeby 112 R. R. 42 and National Bolivian 
Navigation Co. v. Wilson 5 A. C. 176. 
Bhut Nath v. Girish Chandra 11 C. W. N. 311. 
Cowasjee v. Lallbhoy 1 Bom. 468, 474 P. C. 
Abdullalli Badrnddin v. Ranchodlal Trikamlal 
19 Bom. I). R. 86. 
S. 63 and S. 72 I. P. A. 1932. 
Bhaishankar Motiram v. Lakshmi Dyeing Works 
129 I. C. 588. 
Jagat Chandra v. Gunny Hajee 53 Cal. 214. 
Kalaram v. The Punjab National Bank Ltd. 39 C. W. N. 
412 at p, 415 P. C. 
Vulliamy v. Noble 1 Mer. 529. 
Govinda Das Krishna Das v. Official Assignee of Madras 
38 C. W. N. 1018 P. C. 
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(b) mortgages by continuing partner when not 
valid!; 
(iii) appointment of receiver when necessary in 
course of winding up— 


(a) grounds of appointment, 


(b) a partner can be appointed receiver for win- 
ding up?, 

(c) if receiver can be appointed when defendant 
opposes dissolution on the ground of 
illegality of partnership’. 


(iv) Injunction upon partners in course of disso- 
lution when necessary— 


(a) temporary injunction under or. 39. r.1 & 2. 
C. P. Code. 


(v) Liability of a firm for the acts of an.insol- 
vent partner. 
(a) estoppel of partners by representation from 
disputing their liability for such acts. 


(vi) Authority of solvent partners in the matter 
of disposal of partnership assets after 
adjudication of a partner*— 


(a) rights of official assignee and receiver to the 
assets of an insolvent partner how to be 
exercised§, 


(vii) Partner’s right to give valid discharge of a 
debt due to partnership after dissolution. 


(viii) Disposition of partnership property in course 
of dissolution— 


(a) disposition in fraud of creditors ineffective, 


(b) partner’s lien subject to right of bonafide 
purchaser‘. 


(iz) Sale of partnership assets in course of disso- 
lution— 


(a) Good will and the firm name part of partner- 
ship assets’. 





(1) Hugh Stevenson and Sons Ltd. v. Atkiengesellschaft fur 
Cartonnagen Industrie (1918) A. C. 239. 

(2) Radhakanta Palv. Benode Behari Pal A. I. R. 1934 Cal. 
444. 

(3) Shephard v. Oxenford (1855) 103. R. R. 203. A 

(4) Foxv. Hanbury (1776) Cowp.; Smith v. Oriell1 Hast 
368 ; also Babu Alias Gobindoo v. Gokuldas Govordhan 
Das 126 I. C. 97. 

(5) Exparte Mac Gae 19 Ves. 606. 

(6) Re Langmead’s Trusts, 20 Beav. 20; Babu v. Gokuldas 
57 M, L. J. 404. 

(7) Levy v. Walker (1879) 10 Ch. D. 436, 445. 


—_ 
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(b) Unsaleable and valuable assets. 
(i) Principle of dealing thereof}. 
(Gi) Contracts for services when valuable assets’. 
(c) Good will, book-debts and business if to be 
sold separately or in one lot. 
(d) Partners if allowed to bid’. 
(e) If a receiver can bid for himself without the 
permission of Court, 
(i) legal consequence of such a purchase. 
(f) If valuation can be fixed by Court*—procedure 
in case of difference amongst partners. 


(x) Mode of settlement of account between partners? 
in course of winding up. 


(a) Profits and losses to be ascertained first of all— 
(i) three modes of ascertainment according to 
Lord Lindley. 

(ii) Mode of ascertainment of losses as followed 

by auditors and accountants. 

(iii) Method to be followed in case of equality of 
loss but inequality of capital. 

(iv) An express agreement as to the mode of 
periodical accounting if to be followed in 
case of final dissolution of business“. 

(v) Deficiency of capital if to be treated as losses. 
(vi) Losses how to be made up. 
(vit) When partners to contribute. : 

(viii) Liability of solvent partners to the creditors 
for the share of the insolvent partner’ 


(xt) Mode of distribution of assets 


(1) order of payment 
(a) Creditors to be paid first of all. 
(b) Order of priority amongst joint ereditors of 
the firm and separate creditors of partner— 
(i) debts of the firm to third parties, 


(ii) dues of each partner for advances made over 
and above the capital supplied, 
(a) payable rateably in case of deficiency of 
assets, 
(b) interest on such advances. 
(iii) Dues of each partner on account of capital 
(a) rateably in case of deficiency 
(iv) division of residue, if any, amongst the part- 
ners according to their agreed share, 
(a) if the statutory rule can be varied by agree- 
ment. 





(1) Ambler v. Bolton 14 Eg. 427 and Wild v. Milner 26 Beav. 
504. 
2) Bachubai v. Shamiji (1885) 9 Bom. 536. 
Dean v. Wilson (1878) 10 Ch. D. 136. 
(4) Wood v. Scoles L. R. I Ch. 369. 
(5) Shivagnanathamal v. Nallaparumal 67 M. L. J. 880. 
{6) Bridgewater Navigated Co. 2 Ch, 328. 
(7) Garner v. Murray (1904) 1 Ch. 57, 60. 


44 


(x) prior to dissolution. 
(y) posterior to dissolution, 
(v) right of a defrauded partner 


(a) non-liability for the debts, 
(b) lien for the premium and eapital', 
(c) if such partners stand in the shoes of 
creditors 
(d) if entitled to all monies paid by him, 
(e), profits received by him if to be credited, 
(f) interest if allowable in either case, 
) 


(g) defrauded partner’s right if lost when 
dissolution brought about 
1. by his misconduct?, 
2. by death of any of the partners, 
3. by disagreement between the partners’; 
(h) right of refund if lost by agreement ; 
(i) Court’s discretion on the matter of refund 
and in the matter of settling the amount. 


Vi. Return of premium on premature dissolution — 
(a) If a partner creditor can claim lien for the 
supply of premium to another partner as 
a loan‘. 
(b) Right of refund when lost. 


VII. Partners’s lien upon the residue. 
(a) Partner’s right of retention of such residue 
in his hands. 


VIII. Priority of joint creditor of the firm over the 
ereditors of the individual partners in 


respect of partnership assets’. 

(a) If this distinction will apply to attaching 
ereditors of a dissolved firm. 

(b) If the rule is limited to bankruptcy only. 

(c) If it extends to payments obtained in execu- 
tion. l 

(d) If it extends to payments made out of court. 

(e) If section 25 1. P. A controlled by section 
49 I. P. A in all cases. 

(f) Consolidation of both joint debts of the firm 
and separate debts of the partners for 
purposes of administration by consent of 
all creditors if legal. 


(g) Consequence of mistake in the payment of 
one kind of debt to a creditor of another 
category’. : 

(i) If refund can be ordered. 





(1) Adam v. Newbegging 13 A. C. 308. 

{2) Bluck v. Capstick 12 Ch. D 803. 

(3) Atwood v. Maude 3 Ch. 369. 

(4) Basheshar v. Shibba I. L. R 15 Lah 474. 

6) Dwaraka Das Marwari v. Jadab Chaudra Ganguly 28 
C. W. N. 704 at p 709. 

(6) Re Hinds and Sons I. L. R (Ir.) 23 Ch. D 217. 
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(ii) Tf the creditor concerned is to be recouped 
from another fund. 

(h) Administration of the separate property of a 
partner for the purpose of winding up of 
the firm in case of deficiency of partner- 
ship assets. 


J. Distribution of profits acquired after dissolution. 

1. Property acquired and profits earned in the 
business before final decree if to be deemed 
partnership assets!. 

Profits made by sale of goods ordered before 
dissolution but received after it’. 

3. Applicability of section 16(a) I. P. A to the pro- 
fits up to the complete winding up. 

Exception— (a) Partners not liable to account 
if the profits made be not attributable to 
the share of the assets of the deceased’. 

4, Use of the firm-name and partnership property 
by a partner during pendency of dissolution 
proceedings 

(a) with consent of other partners, 
(6) without the consent of other partners ; 
(7) right of other partners to restrain user by 
injunction, 
(ii) their right to claim account of such profits, 
(iii) utility of such restraint. 


Exception in case of a purchase of good ` 


will. 


K. Rights of the partner mjured by fraud to resci- 
ssion of partnership. 


Right when lost— 
(a) by acquiescence, 
(6) by estoppel by conduct, 
(c) by misconduct. 
1. Mutual rights of partners on rescission. 
2. Mutual rights of a rescending partner and 
ereditors of the firm., 


L. Agreements in restraint of trade made by part- 
ners upon or in anticipation of dissolution of 
firm— 

. when binding, 

. when not binding, 

. applicability of sec. 27 I.C.A. to such agreements, 
. restraint in respect of area and time if to be 

definitely settled*, 

. reasonableness of the agreement determinable by 

the court. 


oOo POND 





(1) Haji Hedayetulla v. Mahomed Kamil and ors 1924 P. C. 93 

(2) Janki Pershad v. Someshar Pershad. 74 I. C. 324. 

(3) Simpson v. Chapman 102 R. R. 61 and Pulin Behari Ray 
& ors v. Mohendra Chandra Ghose & ors. 34 C. L. J. 405. 

(4) Vernon v. Hallam (1886) 34 Ch. D 748, 751. 
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M. Rights of buyer and seller of good will’. 


1. Good will if included in the assets’. 

(a) if the right can be varied by agreement be- 
tween the partners. 

. If good will can be sold separately or with other 

property. 

3. If sale of good will prevents a partner fro 

(a) carrying on rival business, 
(b) use of the firm name. 

4. Representation as carrying on the same business 
and soliciting customers of the oid firm to buy 
from the new business if can be restrained by 
injunction, 

(a) rule of law on the subject if can be varied by 
agreement’. i 

5. Agreement in restraint of trade between a partner 
of the firm and buyer of good-will how far 
binding*. 


iS) 


LECTURE VIII 


REGISTRATION OF FIRM 


1. Appointment of Registrar of firm. 


(a) Number of Registrars for cach province and 
their jurisdiction. 

(b) Duties to be performed by Registrars. 

(c) Position of Registrars as publie servants. 

(d) Exception from registration under order of 
the Governor-Gereral-in-Couneil. 

(i) order of the Governor-General-in-Council to 
be published in the Gazette of India. 





(1) Every affirmative advantage of a business is good-will 
Cutwell v. Lye 17 Ves 335; How good-will is generally 
valued Von An vs. Magenhurimer 115 App. Div. 84; 
Page v. Ratcliffe (1896) 75 L. T. R 371; when value of 
good-will is enhanced Cooper v. Watson (1784) 3 Doug. 
K. B. 413 Kennedy v. Lee 3 Mer. 441, 445; when good- 
will passes without express mention Kingston, Miller 
& Co. v, Thomas Kingston and Co. (1912) 1 Ch. 575; when 
good-will is not to be valued Horden v. Horden (1910) 
A. C. 465 P. C. 

(2) Trego v. Hunt (1896) A. C.7; Dawson v. Beeson (1882) 
22 Ch. D 504 and Boorne v. Wicker (1927) 1Ch. 667. 

(3) Hall v. Bartows (1863) 4 De. G. J. & Sm. 150; Smith v. 
Nelson (1905) 92 L. T. 313. 

(4) Chandra Kanta Das v. Parasullah Mullick I. L. R. 48 Cal. 
1030 P. C. 
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M. Rights of buyer and seller of good will’. 


1. Good will if included in the assets’. 

(a) if the right can be varied by agreement be- 
tween the partners. 

. If good will can be sold separately or with other 

property. 

3. If sale of good will prevents a partner fro 

(a) carrying on rival business, 
(b) use of the firm name. 

4. Representation as carrying on the same business 
and soliciting customers of the oid firm to buy 
from the new business if can be restrained by 
injunction, 

(a) rule of law on the subject if can be varied by 
agreement’. i 

5. Agreement in restraint of trade between a partner 
of the firm and buyer of good-will how far 
binding*. 


iS) 


LECTURE VIII 


REGISTRATION OF FIRM 


1. Appointment of Registrar of firm. 


(a) Number of Registrars for cach province and 
their jurisdiction. 

(b) Duties to be performed by Registrars. 

(c) Position of Registrars as publie servants. 

(d) Exception from registration under order of 
the Governor-Gereral-in-Couneil. 

(i) order of the Governor-General-in-Council to 
be published in the Gazette of India. 





(1) Every affirmative advantage of a business is good-will 
Cutwell v. Lye 17 Ves 335; How good-will is generally 
valued Von An vs. Magenhurimer 115 App. Div. 84; 
Page v. Ratcliffe (1896) 75 L. T. R 371; when value of 
good-will is enhanced Cooper v. Watson (1784) 3 Doug. 
K. B. 413 Kennedy v. Lee 3 Mer. 441, 445; when good- 
will passes without express mention Kingston, Miller 
& Co. v, Thomas Kingston and Co. (1912) 1 Ch. 575; when 
good-will is not to be valued Horden v. Horden (1910) 
A. C. 465 P. C. 

(2) Trego v. Hunt (1896) A. C.7; Dawson v. Beeson (1882) 
22 Ch. D 504 and Boorne v. Wicker (1927) 1Ch. 667. 

(3) Hall v. Bartows (1863) 4 De. G. J. & Sm. 150; Smith v. 
Nelson (1905) 92 L. T. 313. 

(4) Chandra Kanta Das v. Parasullah Mullick I. L. R. 48 Cal. 
1030 P. C. 


47 


2. Registration of firms how to be effected. 


(i) Forms of application. 
(ii) Particulars to be stated. 
(iii) Rules framed by Local Government of each 
provinee to be followed. 
(iv) Verification of the statements— 
(a) form of verification, 
(b) signature and attestation, 
(c) signature under authority}. 
{v) Printed forms to be used for application. 
(vi) Prescribed fee and how it is tu be paid. 
(vii) Meaning of document under the partnership 
rules. 
(viit) Statements how to be sent. 
Comparison of English rules and the 
forms thereunder. 


3. Firm name and its choice’. 
(a) Bar of using certain words in firm name’. 
(b) Necessity of sanction of Governor-General-in 
Council for use of certain words. 
(c) Form of consent to be given by the Governor- 
General-in-Council. 


4. Dispute regarding jurisdiction of several Regis- 
trars how to be settled— ' 
(i) place of business, its meaning ; 
(it) registration in one province if enough when 
a firm has places of business in different 
provinces ; 
(iii) meaning of principal place of business‘; 
(iv) importance of the dates of each partner 
joining the firm. 


5. Mode of Registration— 


{a) if Registrar has a discretionary power ; 
(b) things to be done by the Registrar before 
registration ; 
(c) rectification in case of incomplete or defective 
document; $ 
(d) registration when to be deemed complete ; 
(e) enquiries and investigations by Registrar— 
(i) in all matters, 
(ii) in case of dispute between partners 
specially. 
(f) Registrar’s pewer of calling for documents 
and taking evidence. 
(1) Power if 
(i) administrative or 
(it) judicial, 





(1) Rogers, Eungblut & Co. v. Martin (1911) 1 K. B. 19. 
(2) Maughan v. Sharpe (1864) 17 C. B. N. S. 462. 

(3) Holloway v. Holloway (1850) 13 Beav. 209. 

(4) De Beers Consolidated Mines Ltd. v. Howe (1906) A. C. 455. 
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(j) If registration may be made when state- 
ments are not substantially truel. 


6. Register of firms 

(a) Forms to be used. 

(b) Entries to be made. 

(c) Statements to be kept in file. 

(a) -When acknowledgement of receipt and 
filing to be made. 

(e) Registration of firms under the Indian 
Income-Tax Act. 

ti) Procedure for such registration. 
(ti) Caneelment of such registration. ; 

(f) Difference between the two sorts of regi- 

stration. 
7. Alteration in firm name and principal place of 
business. 

(i) Alteration to be notified. 

(4%) Period within which notice of alteration 
to be filed. 

(iu) Particulars to be stated in such a notice. 

(w) Verification of the statements and its 
alteration. 

(v) Enquiries and investigations. 

(vt) Payment of prescribed fee as to amend- 
ment of the entry in the register of 
firms. 

(vii) Statement how to be filed. S. 60. (2) 
I. P. A. 


8. Closing and opening of branches. 
(a) Intimation how to be given. 
(b) Forms of such intimation. 
(c) Prescribed fee. 
9. Change in the name and address of partners. 
(a) Intimation of the alteration. 
(b) Form of thc intimation. 
(c) Alteration of entry and filing intimation. 
(4) Rules and forms. 


10. Recording changes in the constitution of the 
firm and dissolution of the firm. 
(a) By whom notice to be given. 
(b) Prescribed fee, 
(c) Form of such notice. 
(d) Rules and forms regarding the same. 
(e) Recording such notice. 
(f) Filing of the statement. 


11. Notice of election by a minor admitted to the 
benefits of partnership. 
(a) Time limit for election and notice. 
(b) Form of notice. 
(c) Rules and forms. 





(1) National Provincial & Co., Bank of England v. Choruby 
(1924) 1 K. B. 431. 
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12. Rectification of mistakes. 
(a) Clerical mistakes in the Register of firms 
to be corrected by the Registrar. 
(b) Rectification of mistakes in 
tt) statement 
(ii) notices and 
(iii) intimations filed with the Registrar. 
(c) Amendment of the Register according to 
the decision by court in respect of a 
registered firm. 
Amendment of any incorrect entry in the 
Register of firms. 


13. Rules for inspection of the Register and filed 
documents 
(a) if notes may be taken at the time of inspec- 
tionł, 
(b) rules for granting copies. 


1f. Evidentiary value of the Statements, intimation 
and notices filed with the Register 


(a) upon whom binding, 

(b) statements hew to be proved, ; 

(c) certified copy if admissible without produc-. 
tion of the original, 

(d) signatures if to be proved, 

(e) register of firms, if a public document and if 
can be used as proof of registration. 


15. Penalty for furnishing false particulars to the 
Registrar 
(a) facts constituting an offence under Section 76 
I. P. A. 
(b) how facts to be proved, 
(c) punishment. 


16. Effect of registration on the persons dealing 
with the firm 


(a) if registration operates as notice to them?. 


17. Effect of non-registration 
(a) disability of unregistered firms and partners, 
(b) suits barred under the present law :—- 
(i) suits against the firm by a partner, 
(ii) by a partner against another, 
(iii) by the firm against a partner, 
(iv) suits against third party, 
(v) elaim of set-off, 
(vi) other proceedings to enforce a right arising 
from a contract, 


(1) Muller v. Eastern and Midland Railway & Co. (1888) 
` 33 Ch. D. 92. 
(2) Mahoney v. East Holyford Mining Co. Ltd. (1875) 
L. R.7 H L. 809.. 


T 


50 


(c) eases not affected by non-registration, 
(d) if registration after institution of suit cures 
defect 
(e) exemption of firms and partners from opera- 
tion of S. 69 I. P. A. 
(1) if Section (9 I. P. A. applicable when a 
_ firm has places of business in as well as 
outside British India ; 
(2) what British India means, 
(f) if Section 69 I. P. A. applicable to 
(i) execution proceedings 
(ii) if applicable to pending suits 
(iii) if it applies to suits instituted after the 
commencement of I. P. Al. 


Partnership rules made by 
(i) Governor General in-Couneil, 
(it) by Local Government 
(a) power of making rules 
(b) rules intra vires and ultra vires. 


LECTURE IX 


BANKRUPTCY AND ADJUDICATION OF 
FIRMS AND PARTNERS 


Adjudication of Firms— 


(a) if a firm can be adjudicated insolvent in the 
firm name’, 

(bD) the legal status of a firm under the old and 
the new Act, 

(c) if a firm can be adjudicated without adjudica- 
tion of partners’, 

(d) if a firm and some of its partners can be 
adjudged without adjudication of other 
partners, 

(e) if an order of adjudication can be made 
against a dissolved firm, 

(f) distinetion between a trading Hindu joint 
family and a firm in respect of adjudi- 
cationi. 





(1) Surendra v. Monohar 37 C. W. N. 67. 

2) Kali Charan v. Hari Mohan 31 C. L. J. 206 and Gokuldas 
v. Parry & Co. I. L. R. 48 Mad. 795 and Exparte Blair 
(1877) 12 Ch. D. 235. 

Gokul v. Parry & Co. I. L. R-48 Mad 795. 

Bolisetti Mamayya v. Kolla Kottaya, Kommurri Ramayya 

Rice Mill Co. I. L. R. 44 Mad. 810. , 


H Us 
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(c) eases not affected by non-registration, 
(d) if registration after institution of suit cures 
defect 
(e) exemption of firms and partners from opera- 
tion of S. 69 I. P. A. 
(1) if Section (9 I. P. A. applicable when a 
_ firm has places of business in as well as 
outside British India ; 
(2) what British India means, 
(f) if Section 69 I. P. A. applicable to 
(i) execution proceedings 
(ii) if applicable to pending suits 
(iii) if it applies to suits instituted after the 
commencement of I. P. Al. 


Partnership rules made by 
(i) Governor General in-Couneil, 
(it) by Local Government 
(a) power of making rules 
(b) rules intra vires and ultra vires. 


LECTURE IX 


BANKRUPTCY AND ADJUDICATION OF 
FIRMS AND PARTNERS 


Adjudication of Firms— 


(a) if a firm can be adjudicated insolvent in the 
firm name’, 

(bD) the legal status of a firm under the old and 
the new Act, 

(c) if a firm can be adjudicated without adjudica- 
tion of partners’, 

(d) if a firm and some of its partners can be 
adjudged without adjudication of other 
partners, 

(e) if an order of adjudication can be made 
against a dissolved firm, 

(f) distinetion between a trading Hindu joint 
family and a firm in respect of adjudi- 
cationi. 





(1) Surendra v. Monohar 37 C. W. N. 67. 

2) Kali Charan v. Hari Mohan 31 C. L. J. 206 and Gokuldas 
v. Parry & Co. I. L. R. 48 Mad. 795 and Exparte Blair 
(1877) 12 Ch. D. 235. 

Gokul v. Parry & Co. I. L. R-48 Mad 795. 

Bolisetti Mamayya v. Kolla Kottaya, Kommurri Ramayya 

Rice Mill Co. I. L. R. 44 Mad. 810. , 


H Us 
—~ 
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2. Acts of insolvency in case of a firm 


(a) Act of insolveney if to be an act of the firn!, 
(b) If the firm is liable to be adjudged 
(t) for acts of a partner, 
(ii) for acts of an agent ; 
(c) distinction between insolvency in case of a 


firm and in ease of joint debtors other than 
a firm’ 
3. Adjudication of Partners 
(a) partners if to be adjudged as joint debtors’, 
(b) if an order of adjudication can be made 
against 
(i) the representative of a deceased partner, 
(ii) against a foreign partner, 
(iii) against a minor admitted to the henefits of 
a partnership*, 
(iv) against a lunatic partner’, 
(v) against a nominal partner ; 
(c) if all the partners can be adjudged without 
adjudication of the firm, 


(d) if a minor partner’s share to be ascertained 
in insolveney proceedings or by a separate 
suit’. 


4. Different acts of insolvency 
(a) transfer of property for the benefit of credi- 
tors generally, 


(b) transfer of joint and separate estate of 
partners’, 
(c) transfer with intent to defeat and delay eredi- 
tors—transfer 
(t) for present consideration 
(ii) partly to secure existing debt and partly 
to obtain advances present or future, 
(iii) for the private benefit of a pirtne:”’, 
(iv) by way of assignment by one or two part- 
ners to a third partner’, 


(d) transfer void as fraudulent hana 





(1) Punniah v. Kesarmal Firm and 4 others I. L. R. 
50 Mad. 256, 


(2) Maung v. Arun I. L. R. 2 Rang. 309. 

(3) 30 C. W. N. 173. 

(4) Jagamohan v. Girish 21I. L. R. 42 All. 515 and Re Sital 
Prosad I. L. R. 43 Cal. 1157. 
Kostur Chand v. Dhan Pal I. L. R. 23 Cal. 26 P. C. 

(5) Re Farnham (1896) 1 Ch. 336. 

(6) Re Hira Lal 97 I. C. 440. 

(7) Abbot v. Barbage 2 Bing. (N. C.) 444. 

(8) Re Seehase 22 C. W. N. 335. 

(9) Exparte Mayor 34 L. J. B. K. 25. 
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(e) absence from the place of business—absence 
of all partners if necessary——absence of the 
manager of a firm, if constitutes an act of 
insolvency}; 

(f) attachment of partnership property, 

(g) notice of suspension of payment of debts 

(h) imprisonment of partners for their own debts, 
if sufficient, 

if acts of insolvency can be committed 
outside British India’. 


5. Forum 


(a) jurisdiction of the Court to entertain an 
application for insclveney on behalf of, or 
against a firm in its firm name— 

When the firm carries on business 
(i) in different provinces in India,—~ 
(it) in British India as well as in foreign 
countries, 
(iii) in British India and native states, 
(iv) in presidency town as well as in mofussil ; 

(b) difference between a firm and individual 
debtors as to acts giving jurisdiction to 
Court, 

(e) effect of concurrent jurisdiction by different 
Courts , 

G) annulment of one of the adjudications in 
ease of concurrent jurisdiction, 

(d) effect of adjudication of a firm by a foreign 
Court on an application in British Court in 
India. 


6. Petition for insolvency 
(i) against a firm, 
(ii) by a firm. 

(a) Limitation, 

(b) particulars to be stated, 

(c) names of the partners to be furnished, 

(d) mode of signing the petition and the 
verification, 

(i) affidavit, tf necessary when one partner 
signs for others 

(c) notiee and publication, 

(f) mode of appearances by the debtor firm on 
a petition of a creditor, 

(f) production of account books—- 
punishment of debtors for non-production 
of account books, 

(y) discovery in insolvency proceedings, 


) Kastur v. Dhanpat I. L. R. 23 Cal. P. C. 
) Exparte Crispin (1873) L. R. 8 A. C. 374 at p. 350 and also 
Cooke v. Charles (1901) A. C. 102. 
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(h) interim management of the business, 
(i) appoiniment of ad-interim receiver ; 
(ii) grounds on which ad-interim receiver can 
be appointed, 
(a) custody ef papers, documents, account 
books and valuables, 
(b) conduct of the business, 
(iti) forms of the petition, 
(iv) evidence in support of the petition, 
(v) expenses of ad-interim receiver, 
(vi) objections to a petition for appointment 
of ad-interim receiver. 
(a) evidence in support of the objections, 
(b) affidavits sworn in from different d's- 
tricts, if in order, 
(c) documents in support how to be used ; 
(vii) security to be furnished by an ad interim 
receiver, 
(a) official receiver or official assignee, if 
may be appointed, 
(b) if managing partner can be appointed 
ad-interim receiver}. 
viii) Ad interim receiver when to take charge, 
(tx) Rights and duties of an ad-interim 
receiver. g 


7. Procedure in insolvency proceedings 


(a) defences to a petition for insolveney when 

presented by 
(i) a debtor firm, 
(ii) a ereditor, 

(b) debts duc to debtor firm from the petitioning 
creditor, when can be pleaded as a defence 
or by way of set-off’, 

(c) consolidation of petition for adjudication, 

(d) Interim stay of proceedings, 

(c) evidence necessary for adjudication, 

(f) adjudication when to be made, 

(g) form of adjudication, 

(h) publication of the order of adjudication, 

(i) effect of the order of adjudication, 

(i) if managing partner can be appointed 
receiver after adjudication’, 

(j) duty of the debtor firm after adjudication. 


8. Adjudication of the debtor firm for the purpose 
of winding up— 
(a) vesting order, 
(b) properties vesting in the receiver or the 
court’, 
(1) 1934 Cal. 444. 
(2) In re A Bankruptcy Notice (1934) 1 Ch. 431. 
(3) Radhakanta v. Benode 1934 Cal. 444. 
(4) Mahomed v. Masud I. I. R. 44 All. 017. 
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(i) goods in possession. order ov disposition of 
the firm in its trade or business if iu 
reputed ownership}, 

(ii) goods of a partner in possession of the firm’, 

(tt) goods of the firm in possession of an adjudi- 

eated partner’, 

(c) doctrine of reputed ownership if applies in 
case of change in the constitution of the 
firm before adjudication. 

(©) Rights of secured creditor after adjudication. 


9. Composition and schemes of arrangement 


(t) before adjudication, 
(ii) after adjudication’; 

(a) position of the creditors of the firm and 
separate creditors of individual partners 
in such a scheme, 

(b) if one scheme for all creditors or different 
schemes for creditors of each partner in 
addition to a scheme for the creditors of the 
firm ; 

(c) consideration and distribution of the assets of 
the firm and separate assets of the partners 
in such scheme, 

(d) acceptance of such a scheme by ereditors at a 
meeting, 

(e) approval of such a scheme by the court, 

(f) court’s power to give effect to the scheme?. 


10. Administration of the assets of a bankrupt firm— 


(a) disposal of assets and the good will, 
(6) trust funds in the hands of the firm, if to be 
treated as assets of the firm, 
(c) avoidance of fraudulent transfers, 
(i) proe onen under sections 4, 53 and 54. 
I. P. À. 
(ii) onus of proof in such proceedings, 
(iti) determination to be made by court and not 
by receiver, 
(d) proof of debts by creditors, 
(¢) form of affidavit for such a proof, 
(ii) if debts could be changed by other creditors 
or by the debtor or by the receiver, 
(iii) expunging of proof, 
(e) rate of interest allowable on debts ; 
(i) when assets prove insufficient, 
(či) when asscts prove sufficient, 


(1) In re Marshal 7 Cal. 412; Boileau v. Miller 10 C. I. R. 591 
and Colonial Ranks v. Whinney (1886) 11 Ac. 420 at 
p. +40. 

) Exparte Hare (1835) | Deac. lo. 

(3) Reynolds v. Bowley (1867) L. R. 2 Q. B. 474. 

) Re Shivlal 40 I. C. 207. 

) Re Krishna Kishore Adhicarv I. L. R. 54 Cal. 650. 
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(iii) interest posterior to adjudication, if and 
when allowable ; 
(f) priority between creditors 
(i) priority between ordinary creditor and a 
partner ereditor!; 
(g) matters which the official receiver is empower- 
ed to investigate in such administration, 
(h) preparation of the schedules of creditors and 
distribution of assets, 
(i) excess assets after payment of all ereditors, 
how to he disbursed. 


11. Discharge 
(i) if a firm can apply for discharge. 


LECTURE X 


QUASI-PARTNERSHIPS NOT GOVERNED 
BY THE INDIAN PARTNERSHIP 


ACT 1932 


1. Family partnerships 


(a) Hindu’, 

(b) Burmese Buddhist, 

(c) Mahommedan converts carrying on joint 
family business’, 

(d) Mahommedan and Christian families retaining 
Hindu customs having joint family tradet. 


2. Different kinds of joint family business— 
(a) ancestral business, 
(b) business partly ancestral and partly introduc- 
ed by the managing members of the family’ , 
(c) entirely new business started by members of 
a joint family, 
(i) of the same nature, 
(ti) of a different nature’; 





(1) In re Howes (1934) | Ch. 49. 
(2) Re Gobinda Jal Mahata 39 C. W. N. 275 and 
Section 5 I. P. A. 
(3) Solema Bibi v. Hafez I. L. R. 54 Cal. 087. 
(4) Francis Ghosal v. Gabri Ghedal I. L. R. 31 Bom. 25 and 
M. A. Rowthen v. Grana Ammal 1934 Mad. 327. 
(5) Sannyasi v. Krishnadhan I. L. R. 49 Cal. 560. 
(&) Damu v. Bansi I. I. R. 51 Mad. 711; Venkat v. Palani i 
I. L. R. 52 Mad. 227. “ 
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(f) priority between creditors 
(i) priority between ordinary creditor and a 
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how to he disbursed. 
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ACT 1932 


1. Family partnerships 


(a) Hindu’, 

(b) Burmese Buddhist, 

(c) Mahommedan converts carrying on joint 
family business’, 

(d) Mahommedan and Christian families retaining 
Hindu customs having joint family tradet. 


2. Different kinds of joint family business— 
(a) ancestral business, 
(b) business partly ancestral and partly introduc- 
ed by the managing members of the family’ , 
(c) entirely new business started by members of 
a joint family, 
(i) of the same nature, 
(ti) of a different nature’; 





(1) In re Howes (1934) | Ch. 49. 
(2) Re Gobinda Jal Mahata 39 C. W. N. 275 and 
Section 5 I. P. A. 
(3) Solema Bibi v. Hafez I. L. R. 54 Cal. 087. 
(4) Francis Ghosal v. Gabri Ghedal I. L. R. 31 Bom. 25 and 
M. A. Rowthen v. Grana Ammal 1934 Mad. 327. 
(5) Sannyasi v. Krishnadhan I. L. R. 49 Cal. 560. 
(&) Damu v. Bansi I. I. R. 51 Mad. 711; Venkat v. Palani i 
I. L. R. 52 Mad. 227. “ 
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(d) new business started with family funds and 
with concurrence of adult members!; 


(e) joint family business carried on 
(i) exclusively by members of joint family, 
(it) by members of the joint family with partners 
from another family, viz: 
(x) with collaterals, 
(y) with quite strangers’. 
(f) Firms established out of joint family funds, 
(i) funds established to the detriment of family 
property, 
(vi) funds carried on for the benefit of entire 
family, 
(iii) members of the joint family carrying on 
business of the firm’. 


3. Chief points of distinction between family part- 
nerships and contractual partnerships. 


(1) Partnership by birth or marriage (status) and 
by operation of personal law. 

(2) Not dissolved by the death of a partner, and 
his heirs become partners by operation of 
law*. 

(3) Unequal consumption allowed. 

(4) No account for past profits or losses—nor 
precise accounts according to shares. 

(5) Members not partners but co-owners. 


(6) Discontented co-parcencrs ean bring a suit 
for partition and account and not for disso- 
lution of partnership and account. 

(7) Ties among the members of a trading family 
are closer and the relation is of a corporate 
character—mutual rights and duties govern- 
ed by law and not by contract. 

(8) Right to borrow in managing members. 

(9) Managing member’s right to represent others. 

(10) Son liable for father’s debts. 

(11) AU properties of all the members are equally 
bound for the debts of the joint family 
business. 

(12) All the copareeners must be impleaded in 
suits - no suits in the name of the business. 


(13) Ordinary rules apply in the ease of service of 
summons and signing and verification of 
plaints. 

(14) Business assets of a co-parcener cean be 
attached for his debts. 


0) Lakshmia v. Official Assignee 193 Mad. 776. 
(2) Pichappa v. Chakalinga 603 L. J. 136 P. C. 
(3) Johar v. Chetram I. L. R. 39 Bom. 715. 

(4) Johar v. Chetram I. L. R. 39 Bom. 715. 
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(15) Assets of persons not named as judgment- 
debtors cannot be attached with the leave of 
the court as in ense of a firm. 

(16) Registration not allowed under I P. A. nor 
under the Indian Income Tax Aet. 

(17) Provisions of T. C. A not applieable—rules of 
T. P. A.. order XNX and order XXI. rules 
49 and 50 C. P. C. not applicablel. 


4. Powers of a manager of a joint family business— 
powers of persons managing different sections 
of a business. 

(1) Power to borrow. 
(2) Power to exeente bonds and negotiable instru- 
ments. 
(3) Power to release and give discharge of debts. 
(4) Power to acknowilcdge debts and liabiltties. 
(5) Power to enter into business contracts. 
(6) Power to compromise suifs. 
(7) Power to refer do arbitration. 
(8) Power to mortgage or alienate immovable 
properties. 
(9) Power to pledge moveables. 
(10) Power to carry on trade on behalf of a minor 
co-parcener. 
(11) Power to enter into eco-partnership with a 
stranger. 
5. Difference between a Mitakshara joint family 
business and a Dayabhaga joint family business. 
(a) If ason a Co-partner or Copareener with a 
father in a Mitakshara and in a Dayabhuya 
family. 

(b) Tf in a business of the father son becomes a 
Co-partner®. 

6. Liability of sleeping Co-parceners - 

(i) liability of the sons for the debts of the 
family firm, 

(ii) presumption regarding jointness and parti- 
tion. 

T. Position of the Karnarvan of a Malabar Tarward 
and Nattu Kotai Chetties and similar 
families not governed by eustoms and 
usages differing from ordimary Hindu Law. 

Incidence of Mahomedan and Christian family 

business. 

9. Extra-ordinary partnerships not governed by I. P. 
A. but by the Indian Companies Act and other 
Statutes. 





es) 


(1) Lalchand Amoninal v. M C. Boid and Co. 
; I. L. R. 6l Cal. 975. 
(2) Tulsidas v. Lyon Lord & Co. 86 I. C. 934 and Pallani \ 
Official Assignee 36 I.C. 787. 
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LECTURE XI 


OTHER JUDICIAL PROCEEDINGS REGARDING 
PARTNERSHIP AND MATTERS 
SUPPLEMENTAL 


A. Suits by firms against third parties. 
B. Suits by third parties against a firm. 
C. Suits by a partner 
(1) against the firm, 
(iD against other partners 
for 
(a) dissolution 
(b) for compensation. 
(c) for prevention of injury and protection of. 
(i) property and 
(it) rights. 


AstoA 

(1) Description of a firm as plaintiff or defendant 
in a plaint. 

(i` Parties when one of the partners is a minor. 
‘it) Parties in ease of a reconstituted firm. 
tiii) Parties in case of dissolved firms. 
(iv) Parties in ease of firms in which one or 
more partners are 
(a) dead 
(b) insolvent. 

(2) Description af the firm on the heading of the 
plaint. 

(3) Subscription und verification of pleading on behalf 
of the firm. 

(4) Furnishing the names and addresses of the partners 
at the time of accrual of cause of action, if and 
when so required—- 

(a) verification of such statements, 
(b) form of diselosure of names and address of 
partners, 

(c) affidavit. if necessary, 

(i) order XXX. C. P. C. 

(ii) English practice 

(rules of Supreme Court order 48 A.) 

id) effect of such disclosure. 

(5) Meaning of carrying on business in British India — 
(a) when some partners reside outside or in 

foreign countries, 
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(b) when firm carries on business in U. K, or 
native states, l 

(c) when a foreign firm has agent in In lia, 

id) practice in ease of such firms. 

(6) Suit against managing partner of a firm. 

(a) Suit by or against individual partners. 

(6) Form of such suits. 

(e) Effect of such suits under SS £3 and 45 
ILC. A. 

(7) Suit on a instrument executed in favour of one of 
the partners. 

(a) Form of such suit. 

(b) A firm when an agriculturist within S. 2. of 
the Decean Agriculturists’ Relief Act I879. 

(8) Suits on instrument executed by one of the part- 
ners binding the firm— 

ta) form of such suit, 

(b) form when the instrumeut is exeeuted by one 
of the partners without mention of firm’s 
liability. 

(9) Mode of service of summons on firms. 

(a) Service at the principal place of business. 

(b) Service on manager. 

(c) Service on partners. 

(d) Service of summons in case of a dissolved ` 
firm. 

(e) Difference between Indian and English 
practice. 

(10) Mode of appearance in a suit against a firm-— 

ta) vakalatnama how to be filled in and signed, 

(b) effect of exelusion of a party in suit, 

(c) appearance in case of a manager, 

(d) appearance under protest, 

te) when defence may be filed by a party appear- 
ing under protest. 

(f) nature of defence in such cages under C. P. C. 
and English Supreme Court rules, 

(g) substitution of legal representatives of deceas- 
ed partner, if necessary?. 


Suits between co-partners 
Suits tor 
(a) dissolution of partnership and 
(b) accounts. 
, Parties to a suit for accounts and 
winding up the affairs of partnership. 
Suit, if can proceed in the absence of 
a partner. 


(1) Utanka v. Tarak 48 C. L. J. 357. 
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Question of substitution of his legal 
representatives in case of death pendente lite, 


An aceount once taken if can be re- 
opened--nature and form of sueh suit—a suit for taking 
accounts only if maintainable? form of a suit for dis- 
solution and for accounts’. Suit for particular item 
without general account in excepiional eases—- forms of 
plaint in suit for dissolution of partnership and 
account,-- in respect of a suit for account of a dissolved 
firm-- suits between firms having one or more part- 
ners in'eommon. 


Limitation for such suits—interloeutory 
petitions—-petitions for injunctions- -for inventory—for 
appointment of receiver -- procedure for hearing of such 
petition~-forms of such petition--objeections to such 
petitions— grounds on which injunction may be granted 
against a firm’, against partners*® - grounds for appoint- 
ment of receiver-—Or. 40 R. L ©. P. C.—evidence of 
such grounds— mode of proof. Form of deeree in such 
suits--Or. XX, rules 15 and 17 and Appendix D form 
No. 21 C. P. C.--subsequent enquiries by direction of 
court- appointment of Commissioncrs—mode of enqui- 
ries and account. 


Livecution of decrec—leave of eourt 
when neeessary—attachment of partnership property— 
execution againt admitted partners and those appearing 
under protest— as also against those who did not appear 
~-procedure when lability disputed-—trial of such 
disputes by execution court--Or. XXI, rule 50 C. P. C. 
-order a deeree—appeals—Court-fee payable—the 
court which should determine linbility—-effect of award 
against a firm— liability of minor partners-- exceution 
against partners of an adjudicated firm— participation 
in dividends of an adjudieated firm. 


Execulion for separate debts of an 
individual partner~ charging order—~appointment of 
receiver- accounts and enquiries--option of the part- 
ners to redeem or purchase--when copies of appli- 
cation and orders tu be served- charging order if 
attachment’. 


) Pulin v. Mohendra 3+ C. I. J. 408. 
) Munshilal Amansing & anr. v. Bishenlal Dattaram 
WIS I C FH. 
G) Allah Ditta v. Shanker Das 33 1. C. 953. 
\ Dunlop v. Dunlop Motor Co (1907) Ac. 430. 430-435 as 
also Montreal Lithograph Co. v. Sebiston (1889) Ac. 
610, 612-13. Change in the view of law--now even inno- 
cent use ot name is enough -North Chesire and 
Manchester Brewery Co. v. Manchester Brewery Co. 
(1899) 53, 80-58. : 
(5) Mumtaz v. Kasim Ali. FE ALT, J. 423. 
(6) 34. C. W. N. 1051. 
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Mode of giving notice in case of 
(1) retirement of partners, (2) expulsion of a part- 
ner, (8) dissolution of a firm, (4) minor eleeting 
to remain partner after attainment of majority- notice 
of electing not to continue as a partner. 


8.721. P. A. is a departure from the 
old law as to publie notiee. Notice under both the 
English and the Tndian law should be more speceifi« 
when it is with reference to an old customer!,—-Adver- 
tisement in (Gazette if sufficient’. 


Notice lo the Reyistrar—mode of publi- 
cation—rules made by the local governments—fees as 
preseribed in the Act, and by Rules- Rules made by 
the Governor-General-in-Council and by the Local 
Government noticed. 


Repeal of the Indian Contract Act and 
Burma Registration of Business Names Aet 1920---legal 
proceedings under those Acts rights and obligations 
under those Acts—rights -and obligations under those 
Acts how entorceable—applicability of rules of equity. 
— how far procedural law affected by the New Act. 


Stamp fee—payable for instrument of 
partnership —-article 46 of the Indian Stamp Act and 
the modifieations by provincial legislation. 


Suits by unregistered firms or by un- 
registered purtners, when can proceed—forms in such 
suits. 


1) Graham v Hope | Peake 208. 
2) Wrightson v. Pullam | Stork 375: Godfrey v. Turnbull 
| Esp. 371. 


( 
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LECTURE XII 


INCOME TAX AND PARTNERSHIP ACCOUNTS 


|. Necessity of keeping accounts of business 


(a) Method of accounting employed in 
(i) firms and 
(it) family partnerships ; 
(b) account books generally kept by them 
(ce) different kinds of account books — cashbvok, 
journal, P. L account, purchase and sale 
book-- 

(i) accounts to show exact business relation- 
ship with third parties, 

(i) to show position of the partners to one 
another and to the firm and profits and 
loss in the business, 

(iii) account of income tax deducted from the 
pay and wages of employees for purposes 
of filing annual return by the firm as 
private employees under Sec. 21 In. 
T. Act ; 

(d) method of accounting for purposes of Income 
Tax (Section 13 Income Tax Act). 
N. B. Honest statement of account to 
be furnishcd!—failure to keep accounts’. 


II. Return of income to be furnished under Income 
Tax Act 
(a) different columns of the return to be filled up 
and signed’. 
(1) Annual return by a firm as an employer to be 
furnished under Section 21 Income Tax Act—— 
ta) income-tax to be deducted from the salaries 
ete. ander Section 18 Income Tax Act, 
(b) penalty for non-deduction under Section 19 
Income Tax Act*. 
t2) Particulars of the return of business of the firm 
for purposes of assessment— 
(a) notice to submit return, 
(b) penalty for non compliance, 
(c) particular heads to be filled in, 


(i) Chan Low Chwan v. The Commissioner of Income Tax 
I. L. R.7 Rang. 281 F. B. 

(2) C. I. v. Kameswar 60 I. A. 140. 

(3) In the matter of Ratan Chand Duni Chand 1928 Lah. 729. 

(4) Commissioner of Income Tax v. A. R. A. N. Chettiyar 
Firm and V. D. M. R. M. Chettivar Firm I. L R. 6 Rang. 
21 (F. B.) 
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(d) allowances to be made for 
(i) rent 
(ii) repairs and 
(tit) capital borrowed and used! 
(iv) interest paid? 
(v) interest on advances by a partner’ 
(vi) insurance charges and premia paid 
(vit) depreciation and current repairs of build- 
ings, machinery, plant, furniture 
(viii) digging of coals or minerals from mines* 


(ix) depreciation of house property as assets of 


business*® 

cr) loss due to sale of obsolete machinery or 
plant? 

cri) loss due to death or permanent infirmity 
of animals. 


(xii) Payments for land revenue. local rate or 
municipal taxes, 

(cit?) bonus or commission paid to the employees, 

(xiv) deduction in ease of bad debts’, 

(xv) deduction in ease of royalties paid’. 
Exeeption— , 

No deduction allowed for persona] 

expenses of the assessee. 


3. Production of accounts and documents by a 
firm on notice by Income Tax Officer— 


(a) effect of non-production’, 
(b) power of income-tax officer to take evidence?®. 


Ill. Assessment of firms— 
a) distinetion between registered and unregis- 
( g g 
tered firms under Ineome Tax Act for 
purposes of assessment, 
(i) mode of registration under Income Tax Act, 
(ii) cancelling of registration of registered firms 
under Income-Tax Act, 





(!) Commissioner of Income Tax Madras v. M.T K M. M.S. 
M. A. R. Somasundaram Chettiar. 
(2) A. L. A. R. Arunachalam Chetty and Co. v. Commissioner 
of Income Tax I. L. R. 52 Mad. 296 (S R). 
) C. I. v. Tejbandh 144 I. C. 353. 
) Isabella Coal Co. v. The Commissioner of Income ‘Tax 
Bengal 29 C. W. N. 923 Sp. B. 
5) In the matter of Gooptu Fstates Ltd. 34 C. W. N. 327. 
6) In the matter of Ratna Singh 85 I. C. 478 and In re the 
f Raja Gokaldas Mills Ltd. I. L. R 48 Bom. 389. 
(7) 35 C. W. N. 589. 
(8) Maharajadhiraja of Darbhauga v. Commissioner of Income 
Tax I. L. R. 9 Pat. 240 (S. B.) 
(9) In the matter of Messrs. Kedarnath Kesriwal 
34 C. W. N. 1093. 
(10) In re Bissesswar Lal 34 C. W. N. 303. 
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(iti) advantages of registration and eff. et of non- 
registration after expiry of terms of 
partnershin!; 

(b) assessment of foreign firms?; 

(c) assessment of Hindu undivided family firms ; 

(d) assessment of firms under I. P. A. l 

(e) power to assess individual members of certain 
firms ; 

(f\ recovery of tax from the firm in case of 
default in payment hy individual members ; 

(y) assessment in case of change of constitution 
of the firm; 

(ħ) assessment in case of discontinued business; 

(7) penalty for concealment of income or im- 

proper distribution of profits. 


IV. Principle of assessment—- 
(a) assessment when part of the business is 
agriculture, 
(b) rate of assessment, 
(ce) assessment of Super-tax, 
(dì mode of calculation of partnership profits’, 

(i) mode of valuation of opening and closing 
stocks in calculation of profits of partner- 
ship business’, 

(ii) money paid in satisfaction of a bonafide 
elaim te an interest in the eapital of a 
business, if assessable’, 

(iti) payment in kind, if taxable’, 
(e) meaning of total income’, 
(f) year of assessment in respect of firms. 


V. Recovery of tax and change of assessment— 


(a) notice of demand, 
(b) cancelment of assessment on review, 
(c) appeal against inordinate assessment, 
(7) reference to Board of Referees 
(ii) reference to High Court on question of law, 
(iii) appeal to Privy Couneil, 
(dì) payment and recovery of taxes. 
(i) recovery of penalty, 
(c) Refund of Income-tax paid, 
(f) effect of escaping liahility for income-tax. 


(1) M. V. Krishna Aiyar & Sons v. Commissioner of Income 
Tax I. L. R. 52 Mad. 367 (S. B.} 
(2) ‘The Commsisioner of Income Tax Burma v. Messrs. Steel 
Brothers & Co. Ltd. I. I. R. 3 Rang. 614 (F. B.) 
(3) Lewis v. Commissioners of Inland Revenue (1933) 
2 K. B. 557. 
(+) Commissioner of Income Tax v A. N. C. Mills Co. Ltd. 
S1 C. I. J. 128 P. C. 


(8) In re N. S. Mundy 34 C. W. N. 783. 

(6) Commissioner of Income Tax v. Kameswar 60 I. A. i40. 

(7) The Commissioner of Income Tax v. Phillip Seddon 
Mellor I. L R. 48 Bom. 504. 


65 


VI. Matters Supplemental 
(a) Meaning of “business’’ under the I.T.A.— 
Single transaction if may constitute a “‘busi- 
ness!’’, 
(b) Meaning of “firm’’ for the purpose of the 
I.T.A2 





(1) Gaya Prosad v. Commissioner of Income Tax : 57 All 750. 
(2) Lahore Ice Factories Association, Lahore v. Commissioner 
of Income Tax, Lahore: A. I. R. 1935 Lah. 100. 
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